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PRELIMINARY

Introduction

This report needs to be read in conjunction with Report 19.1. That report sets out the
appearances and procedural matters for Stream 15. It also contains our recommendations on
matters applicable generally to all the provisions covered by Stream 15.

Terminology in this Report
The majority of the abbreviations used in this report are set out in Report 19.1. In addition,
throughout this report, we use the following abbreviations:

District Queenstown Lakes District

DoC Department of Conservation

Federated Farmers Federated Farmers of New Zealand Inc

Fish and Game Otago Fish and Game Council

HNZ Heritage New Zealand

Jacks Point Group Henley Downs Farm Holdings Limited and Henley Downs Land

Holdings Limited®; and Darby Planning LP?
JPZ Jacks Point Zone
Kai Tahu Te RUnanga o Moeraki, Kati Huirapa Runaka ki Puketeraki, Te

Rinanga o Otakou, Hokonui Riinanga, Te Riinanga o Waihopai,
Te RGnanga o Awarua and Te Rinanga o Oraka-Aparima

Millbrook Millbrook Country Club

MRZ Millbrook Resort Zone

NES-PF National Environmental Standards for Plantation Forestry
NZSki NZSki Limited

ONL Outstanding Natural Landscape as shown on the Planning Maps

of the PDP (Decisions Version)

ORC Otago Regional Council

PC49 Plan Change 49 to the ODP

Submission 2381
Submission 2376



PDP Proposed District Plan

Reply Version The version of Chapter 25 attached to the Reply Evidence of J
Wyeth

Skyline Skyline Enterprises Limited

Treble Cone Group Treble Cone Investments Limited®; Soho Ski Area Ltd and

Blackmans Creek No. 1 LP% Darby Planning LP®

Water Plan Regional Plan: Water for Otago
WBRAZ Wakatipu Basin Rural Amenity Zone
yA\Y) ZJV (NZ) Limited

Background

This report deals with the submissions and further submissions lodged in respect of Chapter
25 Earthworks, the variation to Chapter 2 Definitions notified with Chapter 25, and the
variations to Chapter 27 Subdivision and Development and Chapter 41 Jacks Point Zone
notified with Chapter 25.

Mr Jerome Wyeth, a planning consultant engaged by the Council, prepared a Section 42A
Report, rebuttal evidence and a reply statement. This was supported by expert evidence from
Mr Trent Sunich, an environmental consultant engaged by the Council. We also had the
benefit of evidence from several submitters. Mr Wyeth advised us that he had not had any
prior direct involvement in the development of Chapter 25 as notified. His company had
prepared a technical report for the Council, to inform the development of the chapter, which
he had not been involved with.

The hearings proceeded as described in Report 19.1.

There were a large number of submissions received on Chapter 25 and the associated
variations to Chapter 2, 27 and 41. As stated in Report 15, it is not necessary for the Hearing
Commissioners to address each submission individually, rather the Hearing Panel’s report can
address decisions by grouping submissions. This is the approach taken in this Report. When
discussing each section and/or provision, not every aspect of the submissions, as categorised
by Council staff, is mentioned. In addition, where the Council’s evidence supports a
submission and there is no conflicting evidence, we have not specifically referred to that
matter in the Report. That is so the Report is not unnecessarily wordy. However, in each case
the Hearing Panel has considered all the submissions and further submissions on Chapter 25
and the variations. We set out in Appendix 2 a list of the submissions and further submissions
and our recommendation in respect of each one.

o v s w

Submission 2373
Submission 2384
Submission 2376
Report 1 para [52]-[53]



10.

11.

12.

General Submissions

As set out in Report 19.1, where a submission seeking a change to Chapter 25 was only
considered in evidence from the Council, without the benefit of evidence from the submitter
or from a submitter on a related submission, we have no basis in evidence to depart from the
recommendation of the Council’s witness and recommend accordingly.

Several submissions on PDP (Stage 1) were carried over to be heard in conjunction with
Chapter 25 and the variation to Chapter 41 Jacks Point Zone notified with Chapter 25. These
were listed and addressed under Issue 14 of the Section 42A Report prepared by Mr Wyeth.
The submissions relate to the maximum earthworks volumes, cut and fill height restrictions
and set-backs from artificial water bodies in the Jacks Point Zone. The evidence for the Jacks
Point Group’ was that they generally supported the integration of all earthworks provisions
into the standalone Chapter 25. In terms of the specific provisions in Chapter 25 for
earthworks in the Jacks Point Zone, general agreement was reached between Mr Wyeth
(through the amendments he recommended) and the evidence for the Jacks Point Group®.
Accordingly, we have not needed to address these submissions further in this report.

Before discussing the provisions in Chapter 25 and the variations, and the submissions on

those provisions, we will discuss two general matters raised in several submissions:

o whether it is appropriate for earthworks to be managed through Chapter 25 of the PDP,
when there are already adequately managed by ORC, DoC or through other chapters of the
PDP; and

e whether or not the PDP can, or should, include earthworks provisions that are more
stringent than those in Plan Change 49 to the ODP (PC49).

Some submissions supported Chapter 25 generally’; in relation to specific zones'% or in
relation to a broad range of provisions'. As we are recommending some changes to the
provisions, we recommend these submissions be accepted in part.

Some submissions opposed Chapter 25 and requested that the ODP earthworks provisions are
retained??, on the basis that they were recently made operative under PC49. The ODP is being
replaced, in stages, by the PDP. Even if we were to recommend rejection of Chapter 25 in its
entirety, the provisions for earthworks would not revert to those under the ODP. On this basis,
we recommend that these submissions be rejected. However, we note that aspects of the
approach under the ODP have been specifically requested as amendments to Chapter 25,
including: exclusion of the Ski Area Sub-Zones (SASZs); retaining earthworks volume thresholds
from the ODP; and deletion of some new standards included in notified Chapter 25. We
address these aspects later in this Report, as we consider each Chapter 25 provision.

Some submitters suggested alternative approaches to dealing with impacts from earthworks
in the District. These included Council website notification of locations and time of major
earthworks to better inform the public; not requiring earth bunds and mounds screening

10
11
12
13

R Henderson, EiC, paragraph 17

R Henderson, EiC, paragraph 106-108

For example: Submissions 2019 and 2495

Refer ) Wyeth, Section 42A Report, paragraphs 6.2-6.5

For example: Submissions 2455, 2618, 2446, 2484, 2540, 2242, 2194, 2195, 2478, 2538 and 2442
For example: Submissions 2448, 2465, 2552, 2560 and 2549

Submission 2495



13.

14.

15.

dwellings!*; and regular water testing above and below site development boundaries as part
of resource consent conditions>. We agree with Mr Wyeth'® that it is outside the scope of the
PDP to require the Council to notify the public about earthworks. We note and accept Mr
Wyeth'’s statement?’ that there is no requirement in the PDP for screening dwellings with
bunds. We also agree with Mr Wyeth’s evidence that requirements for water quality
monitoring for developments involving earthworks are best determined on a case-by-case
basis through the resource consent processes required through Chapter 25, rather than
generic requirements being specified in the PDP. We consider the Matters of Discretion and
Assessment Matters included in 25.7 and 25.8 of Chapter 25 would enable such conditions to
be imposed. On this basis, we recommend these submissions be rejected.

Glendhu Bay Trustees Limited®® requested that, in the event that the decisions on Stage 1 of
the PDP agree to the creation of the Glendhu Station Zone, those provisions are incorporated
into Chapter 25. The proposed Glendhu Station Zone was rejected through the PDP Stage 1
Decisions®®. Trojan Helmet Limited? also requested specific earthworks provisions for its
proposed The Hills Zone. This rezoning request has been considered in Hearing Stream 14 and
it has been recommended that it be rejected?’. Chapter 25 does not, therefore, include
separate earthworks provisions for these areas. We recommend that these submissions be
rejected.

ORC? asked that Chapter 25 better recognises and gives effect to the relevant objectives and
policies of the Proposed RPS, specifically Objectives 3.1 and 3.2. The submission stated that
the Proposed RPS contains a number of objectives and policies related to recognising,
protecting and enhancing areas of significant vegetation and habitats, and indigenous
vegetation generally. ORC recognised that the notified Chapter 25 gives some effect to these
issues in its assessment matters (25.8.6 (c)), but states that the assessment matters need to
also cover terrestrial areas. We did not hear evidence on behalf of ORC at the hearing. Mr
Jerome Wyeth?® addressed this submission in his Section 42A Report, summarising the
relevant Proposed RPS provisions and recommending amendments to better give effect to it.
We accept Mr Wyeth’s amendments and do not consider any additional amendments are
required. We recommend the submission is accepted in part.

Mr Wyeth addressed the submission?* from of Te Riinanga o Moeraki, Kati Huirapa Rinaka ki
Puketeraki, Te Rinanga o Otakou, Hokonui Riinanga, Te Riinanga o Waihopai, Te Riinanga o
Awarua and Te Rinanga o Oraka-Aparima (Kai Tahu). This seeks a number of amendments to
the PDP to better provide for the cultural values, rights and interests of Kai Tahu and better
achieve the purpose of the Act. The submission from Kai Tahu was generally supported by
three further submissions. Mr Wyeth summarised the amendments sought by Kai Tahu and
agreed that the PDP needs to recognise Kai Tahu's cultural values and interests. He noted that
Chapter 5 specifically relates to Kai Tahu’s values and interests and the strategic directives in

14
15
16
17
18
19
20
21
22
23
24

Submission 2133
Submission 2140

J Wyeth, Section 42A Report, paragraph 20.34
J Wyeth, Section 42A Report, paragraph 20.35

Submission 2382
Report 16.16
Submission 2387
Report 18.7
Submission 2497

J Wyeth, Section 42A Report, paragraphs 6.8-6.9
J Wyeth, Section 42A Report, paragraphs 6.16-6.22
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16.

15
17.

18.

19.

20.

that chapter need to be given effect to throughout the PDP chapters, including Chapter 25.
Although Mr Wyeth considered that Chapter 25 already includes a number of relevant
provisions, he agreed that improvements could be made. He recommended improved
linkages between Chapters 5 and 25, and greater consistency and specificity in the way sites
of significance to Kai Tahu are referred to. We did not hear evidence on behalf of Kai Tahu at
the hearing. We accept Mr Wyeth’s amendments to the Purpose of Chapter 25, Policy
25.2.1.2, and Rule 25.4.5. We recommend the submission from Kai Tahu is accepted in part.

A group of submitters®® made general submissions seeking that SASZs be exempt from all
earthworks rules in Chapter 25, particularly where the ski areas are located on conservation
or public lands; or where there is overlap with controls from ORC?*®. We address these
submissions below in relation to duplication with controls over earthworks by ORC and/or
DoC, as well as later in this Report where we consider each of the Chapter 25 provisions.

Duplication with Controls over Earthworks by ORC, DoC or other Chapters of the PDP

As stated above, a group of submitters with interests in the District’s ski areas made
submissions seeking that SASZs be exempt from the earthworks rules in Chapter 25, on the
grounds that earthworks are already adequately controlled by the Department of
Conservation (DoC) where the ski areas are on conservation land; by ORC through the Otago
Regional Plan: Water (the Water Plan); or through other chapters of the PDP, such as Chapter
33. Before we consider submissions on the detailed provisions of Chapter 25 (including within
SASZs), we will generally consider whether it is appropriate for earthworks to be managed
through Chapter 25 of the PDP, rather than the alternatives of management by ORC, DoC or
through other chapters of the PDP.

We received legal submissions on this matter from Maree Baker-Galloway on behalf of the
group of submitters?’ (other than for NZSki Limited (NZSki) and Skyline Enterprises Limited
(Skyline)). She submitted that it was generally less efficient, and unnecessary, to duplicate
regulation in the District Plan where that is otherwise adequately managed through Regional
Plans. In addition, it was her submission that other regulation over earthworks, as a result of
the underlying nature or tenure of a landholding (such as licences or leases with Land
Information New Zealand, or concessions from DoC), mean that earthworks in such areas
should not be subject to additional, unnecessary regulation, unless there is evidence of the
need to control specific effects. Ms Baker-Galloway referred us to section 75 of the Act,
requiring the district plan to give effect to an RPS, and not be inconsistent with a regional plan,
indicating that this would be ensured by avoiding duplication of controls.

Mr Wakefield also addressed us on these matters in his opening and reply representations /
legal submissions for the Council®.

Firstly, in relation to overlap with ORC functions, he stated the Council recognised the
management of the effects on water quality (i.e. sedimentation) is a function that primarily
rests with regional councils under section 30 of the Act. However, he submitted that the
management of earthworks, and effects associated with earthworks (i.e. arising from land use
activities), are a function of both the Council and ORC, engaging directly with the Council’s

25
26

27
28

Submissions 2454, 2493, 2466, 2494, 2581, 2492, 2373, 2384 and 2376

Notified Chapter 25 included an exemption from all except Rules 25.5.12 to 25.5.14, 25.5.20 and
25.5.21

Maree Baker-Galloway, Legal submissions for the Treble Cone Group and for the Real Journeys Group
M Wakefield, Opening Representations / Legal Submissions for the Council, paragraphs 7.2-7.15; and
Reply Representations / Legal Submissions for the Council, paragraphs 5.7-5.11
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21.

22.

23.

24.

25.

functions under section 31 of the Act. He stated that, while there may be overlaps between
their respective functions, in certain cases duplication is an appropriate outcome to ensure
proper regulation of activities.

Mr Wakefield’s opening and reply submissions referred us to two decisions of the Environment
Court? which identified the potential for such an overlap. He submitted the Telecom case
recognised that there might be overlapping jurisdiction between regional and district councils
provided each is acting within its respective functions under the Act; and this position was
supported by the Wanaka Landfills case. He submitted the latter decision disagreed that
“there is nothing in the Act that suggests the potential for overlap of the control of activities in
a river bed in the manner contemplated by QLDC” and refused to make a declaration that QLDC
has “no legal jurisdiction to consider and decide the effects of gravel extraction activities in the
river bed”. It was his submission that the Council was not striving to create unnecessary
duplication, but provide for district-wide regulation where a matter is not being adequately
managed elsewhere.

Mr Wakefield also referred us to the Proposed RPS which he submitted requires the Council
to manage the potential effects of erosion and sedimentation from land use activities through
its district plan. He referred us to Policies 3.1.7 (Soil Values) and 3.1.8 (Soil Erosion), and
Method 4.1.4 which states that city and district plans “will set objectives, policies and methods
to implement” those policies “by including provisions to manage the discharge of dust, and silt
and sediment associated with earthworks and land use”. Mr Wakefield submitted that it is
reasonable and appropriate for the Council to seek to manage the effects of earthworks,
particularly given the significance the PDP places on protecting amenity values associated with
the District’s lakes and rivers.

Secondly, in relation to duplication with the concessions process under the Conservation Act
1987, Mr Wakefield referred us to a previous Report of a separate PDP Hearings Panel
regarding the clearance of indigenous vegetation within SASZ3°. It was Mr Wakefield’s
submission to us that the previous Panel found there was no evidence presented to it that
gave it confidence any concession approval required from DoC would amount to a duplication
of Resource Management Act processes. However, we think Mr Wakefield may have
misunderstood what the Panel was saying in that report. The Panel stated that there was little
to be gained from duplicating approval processes under the Conservation Act with consent
requirements under the Resource Management Act. The Panel went on to state that it had no
evidence that approvals under the Land Act or the Reserves Act would amount to duplication
with resource consent processes®l. In the case of earthworks, it was the Council’s position
that there is no evidence the DoC concession process will adequately assess the risks of
sediment discharge from earthworks.

Evidence on the matter of duplication of functions was provided by Mr Sean Dent for NZSki
and Skyline; Mr Ralph Henderson for the Treble Cone Group; and Mr Ben Farrell for the Real
Journeys Group; and well as by Mr Wyeth for the Council.

It was Mr Dent’s evidence®? that earthworks and the subsequent discharge of sediment are
adequately controlled by the ORC through the Water Plan; and often controlled by DoC

29

30
31
32

Telecom New Zealand Limited v Environmental Protection for Children Trust C36/2003; and Wanaka

Landfills Limited v Queenstown-Lakes District Council [2010] NZEnvC 299

Report 4A: Stream 2 Rural, dated 30 March 2018, paragraphs 1637-1648
ibid, at paragraph 1645

S Dent, EiC, paragraphs 48-65



26.

27.

28.

29.

through lease terms or concession requirements. He accepted the Council has relevant
functions in terms of section 31 of the Act but, in his opinion, the processing of resource
consents for earthworks by the Council would represent an expensive duplication of the
concessions and approvals issued by DoC (and the ORC where consent is triggered under the
Water Plan). Mr Dent referred us to the protocol developed between NZSki and DoC for the
rehabilitation of natural alpine environments following ski area development. He also
provided us with an example of a concession issued by DoC for works within ski areas. He
informed us about a development proposal involving major earthworks within a ski area, that
he was involved with, which he considered required unnecessary duplication of assessment
and approvals from DoC, ORC and the Council. Mr Dent also referred us to the previous Panel’s
Report on Chapter 33, which accepted that, in the case of approvals for indigenous vegetation
clearance granted by DoC on Public Conservation Land, exemptions from Council consenting
requirements for the same activity may be appropriate.

Mr Henderson® agreed that the Council is able to regulate the effects of earthworks through
the PDP, but he did not consider it is likely to be more effective than the existing regulation
through the Water Plan, and the duplication will be less efficient. He did not, however, provide
any evidence to support this opinion. In answer to the Panel’s questions, he agreed that the
standards in the PDP provide a more focussed and specific direction for managing earthworks
than relying on the ORC Water Plan discharge rules. Mr Henderson also pointed us to the
clearance of indigenous vegetation rules in Chapter 33 of the PDP. It was his opinion that any
earthworks clearance in a SASZ would also require resource consent for indigenous vegetation
clearance, and further regulation through the proposed earthworks rules would result in an
inefficient duplication of process.

Mr Farrell®* acknowledged that regional and district council are able to duplicate / overlap
provisions and responsibilities, provided there is no conflict between them.

We also note the evidence we received from Mr Nigel Paragreen, from Otago Fish and Game
Council (Fish and Game)®®. Fish and Game had supported the Council’s stricter approach to
earthworks management through Chapter 25. We will refer further to Mr Paragreen’s
evidence later in this Report. Here we pay particular attention to his recent examples of
adverse effects from sediment discharges into waterways in the District®®, regardless of the
ORC Water Plan and/or its enforcement. He expressed a wariness at the Council leaving the
management to “someone else”. In his opinion, management of the effects of earthworks is a
key function of the Council and that, given his recent experiences, now is not the time to
reduce regulatory involvement.

Mr Wyeth®” also acknowledged the overlap in functions under the Act between regional and
district councils, but considered this was unavoidable in order to manage earthworks and
associated adverse effects. He noted that sediment entrained in stormwater runoff from an
earthworks site can lead to a range of adverse effects, including on roads, neighbouring
properties, stormwater networks, ecosystems and downstream waterbodies. In his view,
there was no ‘hard and fast’ demarcation of the adverse effects from earthworks and the
associated management responsibilities. Mr Wyeth also pointed to the District’s highly valued
lakes and rivers, with typically very high amenity, as articulated in the Strategic Directions of

33
34
35
36
37

R Henderson, EiC, paragraphs 88-91
B Farrell, EiC, paragraph 22

Submission 2455

N Paragreen, Evidence, paragraphs 3-4, and answers to questions from the Panel

J Wyeth, Section 42A Report, Section 7



30.

31.

32.

33.

34.

Chapter 3, and the resulting need for a comprehensive management approach from both the
ORC and the Council.

It was Mr Wyeth'’s firm opinion® that Method 4.1.4 of the Proposed RPS (combined with
Policies 3.1.7 & 3.1.8) places an obligation on territorial authorities to manage the effects of
erosion and sedimentation from land use activities through district plans. In the absence of a
dedicated regional earthworks or soil conservation plan, it was Mr Wyeth’s opinion that the
Proposed RPS indicates it is intended that sediment associated with land use is to be managed
primarily by district plans. He considered that Chapter 25 implements Method 4.1.4.

In relation to the Water Plan, it was Mr Wyeth’s evidence that it does not manage land use
activities for soil conservation or water quality purposes, but instead manages the discharge
of sediment from disturbed land. He considered this differs from the approach taken by other
regional councils in New Zealand which manage large scale earthworks (often through land
plans)®. He noted that the controls in the Water Plan focus on the point at which the sediment
enters water, rather than the land disturbance activity itself, giving limited opportunity to
proactively manage potential effects.

In relation to DoC approvals, in Mr Wyeth’s opinion*’, the Conservation Act 1987 and the Act
have different purposes and require different considerations through their approval
processes. He considered there would need to be clear grounds to exempt activities from the
Act’s requirements on the basis that environmental effects would be adequately addressed
through the concession process. In terms of the recommendation of the previous Hearing
Panel relating to indigenous vegetation clearance, he noted that Panel concluded that there
was little to be gained from duplicating the two processes. However, he did not have
confidence or certainty that the same situation would apply with earthworks approvals.

Following receipt of the ski area concession example from Mr Dent, Mr Wyeth reviewed*! the
DoC officer report and the concession (with its conditions). However, whilst it referred to
sediment management, Mr Wyeth would have expected a more detailed set of conditions to
manage erosion and sediment run-off from such large-scale earthworks. He did not consider
Mr Dent’s example provided sufficient evidence that adverse effects associated with
earthworks would be appropriately managed through a DoC concession process. Mr Wyeth
also pointed out that DoC supported the provisions in the notified PDP, with no evidence from
DoC requesting that earthworks on public conservation land be exempt. He considered that,
while there may be some duplication, this can be managed through the respective agencies
working together to align their processes.

In relation to an overlap with the indigenous vegetation clearance rules in Chapter 33, Mr
Wyeth*? considered that Chapter 33 has quite a distinct and separate focus from Chapter 25.
Chapter 33 focuses on the protection, maintenance and enhancement of indigenous
biodiversity values; whereas Chapter 25 focusses on the adverse effects and benefits of
earthworks. He stated that Chapter 33 only regulates earthworks within identified Significant
Natural Areas; and the rules for indigenous vegetation clearance in alpine environments
specifically do not manage the effects of earthworks. In Mr Wyeth’s opinion, there would be
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J Wyeth, Section 42A Report, paragraph 4.26-4.27

Appendix 3 to the Section 32 Report reviewed approaches to managing earthworks in regional and
district plans.

J Wyeth, Rebuttal Evidence, paragraphs 5.2-5.8

J Wyeth, Reply Evidence, paragraphs 6.1-6.6

J Wyeth, Rebuttal Evidence, paragraphs 3.5-3.10
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limited duplication in the matters to consider when preparing and assessing applications for
consent under each Chapter.

In considering this issue, we start by accepting the position of the parties that, in principle, the
provisions of Chapter 25 that seek to manage adverse effects associated with earthworks (as
land use activities) fall within the Council’s functions under section 31. We agree with the
submissions of Mr Wakefield that management of earthworks, and effects associated with
earthworks (arising from land use activities), are a function of both the Council and ORC. This
may result in an overlap of functions between the regional and district councils, but there is
no jurisdictional barrier to that, provided each is acting within its respective functions under
the Act. We also accept the submissions from Mr Wakefield that it is reasonable and
appropriate for the Council to seek to ensure that the effects of earthworks are adequately
managed, in particular given the significance the PDP places on protecting the values
associated with the District’s lakes and rivers.

We have then addressed consistency with the higher order statutory documents, in this case
the Proposed RPS. As described in Report 19.1, Ms Scott, for the Council, provided the Panel
with a memorandum?® advising the status of the Proposed RPS, and providing us with relevant
Environment Court consent orders and draft consent order documentation relating to Chapter
3. We understand there are also two outstanding appeals awaiting decisions from the Court.
Having reviewed that information, we are satisfied that Policy 3.1.8, which relates to
minimising soil erosion, is subject to only a minor change in the consent memorandum on
Chapter 3 (yet to be signed off by the Court). Method 4.1.4 does not appear to be subject to
appeal, and there are no proposals to modify it in the consent memorandum. Although we
note that the Regional Council did not make this method operative on 14 January 2019.

We are satisfied that Policy 3.1.8 is a relevant policy in the Proposed RPS to be implemented
through Chapter 25. Policy 3.1.8 reads as follows (the underlined words are subject to the
consent memorandum):

Policy 3.1.8 Soil erosion

Minimise soil erosion resulting from activities, by undertaking all of the following:
a) Using appropriate erosion controls and soil conservation methods;

b) Maintaining vegetative cover on erosion prone land;

c) Remediating land where significant soil erosion has occurred;

d) Encouraging activities that enhance soil retention.

As Policy 3.1.8 is now beyond further challenge, we consider we must have sufficient regard
to it to ensure the PDP will give effect to it once the RPS is operative.

Method 4.1.4, which applies to this policy, clearly requires territorial authorities to “set
objectives, policies and methods to implement policies in the RPS as they relate to the ... District
Council areas of responsibility.”, and states that those objectives, policies and methods are to
implement the following “Policies 3.1.7, 3.1.8 and 5.4.1: by including provisions to manage the
discharge of dust, silt and sediment associated with earthworks and land use.” Given the plain
reading of these provisions, we agree with the evidence of Mr Wyeth that Method 4.1.4,
combined with Policy 3.1.8, places an obligation on the Council to include objectives, policies
and methods in the district plan to minimise soil erosion, through managing the effects of dust,
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39.

40.

41.

42.

silt and sediment associated with earthworks and land use. We consider that, not to do so,
would not give effect to, or implement, the Proposed RPS.

The Panel accepts that the methods in the district plan, as required by Method 4.1.4, are not
limited to rules. The RPS gives some discretion to the Council as to how it gives effect to the
policy and what methods it considers most appropriate. However, any alternative methods
would need to give effect to Policy 3.1.8 and Method 4.1.4 and ensure that soil erosion from
land use activities is minimised.

We have taken into account the policies set out by Mr Wyeth* from the two relevant iwi
management plans®. We agree with Mr Wyeth that these policies are relevant to district
plans. They seek to maintain water in the best possible condition, and to discourage activities
that increase the silt loading in waterways.

We referred above to the significance the PDP places on protecting the values associated with
the District’s lakes and rivers. Chapter 3 Strategic Directions includes numerous objectives
and policies which seek to protect the District’s natural environments, ecosystems, natural
character and nature conservation values of waterways, outstanding natural landscapes and
natural features, and Ngai Tahu values*®. In particular, Strategic Policies 3.3.19 and 3.3.26,
which must be implemented throughout the PDP, read as follows:

3.3.19 Manage subdivision and / or development that may have adverse effects on
the natural character and nature conservation values of the District’s lakes, rivers,
wetlands and their beds and margins so that their life-supporting capacity and
natural character is maintained or enhanced.

3.3.26 That subdivision and / or development be designed in accordance with best
practice land use management so as to avoid or minimise adverse effects on the
water quality of lakes, rivers and wetlands in the District.

We consider these Strategic Policies, in combination with the other Strategic Objectives and
Policies identified by Mr Wyeth, give a strong direction to Chapter 25 in terms of the Council’s
obligation to ensure that earthworks are undertaken in a way that minimises soil erosion,
sediment generation and other adverse effects, including on water quality, landscape and
natural character.

We have considered the alternative methods put forward by Mr Henderson, Mr Dent and Mr
Farrell, for giving effect to the RPS and implementing the Strategic Directions of the PDP, and
Mr Wyeth’s responses to those methods. We considered the provisions of the Water Plan and
have reviewed the concession documentation provided by Mr Dent. We accept the evidence
of Mr Wyeth in relation to the alternative of reliance on the ORC and its Water Plan, or on DoC
approvals under the Conservation Act for public conservation land.
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J Wyeth, Section 42A Report, pages 12 & 13
The Cry of the People, Te Tangi a Tauira: Ngai Tahu ki Murihiku Natural Resource and Environmental lwi
Management Plan 2008; and Kai Tahu ki Otago Natural Resource Management Plan 2005

J Wyeth, Section 42A Report, pages 14 & 15, set out objectives and policies from Chapter 3 Strategic

Directions which he considered particularly relevant to Chapter 25. We agree with the objectives and
policies identified by Mr Wyeth and with his evidence that all other chapters in the PDP must align with,
and help implement, the Strategic Directions.
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We agree with Mr Wyeth that the Water Plan focusses on managing the discharge of sediment
from disturbed land, at the point sediment enters a waterbody; but it does not directly manage
the land disturbance activities themselves for soil conservation or water quality purposes. We
consider this approach to be largely reactive and retrospective, in relation to unanticipated
discharges to waterbodies from earthworks. It is limited in its ability to implement a proactive,
anticipatory approach, to ensure that earthworks are managed in a way that such discharges,
and their effects, are minimised. This appears to us to be the role of the district plan through
land use controls, as required by Method 4.1.4. We do not consider the provisions of the
Water Plan would be sufficient, or effective, to ensure that Policy 3.1.8 of the RPS is given
effect to, or to implement the relevant Strategic directions of the PDP. We are satisfied that
Chapter 25 (subject to our specific recommendations to follow), provides a more appropriate
and effective method than reliance on the Water Plan for achieving these objectives. We do
not consider that this results in duplication with ORC processes, but rather they complement
one another.

We also agree with Mr Wyeth that the Conservation Act 1987 and the Act have different
purposes and require different considerations through their approval processes. We do not
have any confidence or certainty from the information provided to us that adverse effects
associated with earthworks would be appropriately managed through a DoC concession
process. While there may be some duplication, we consider this can be managed through the
respective agencies working together to align their processes.

Finally, we agree with Mr Wyeth that the indigenous vegetation clearance provisions in
Chapter 33 have a distinct and separate focus from Chapter 25. Chapter 33 focuses on the
protection, maintenance and enhancement of indigenous biodiversity values; whereas
Chapter 25 focusses on the adverse effects and benefits of earthworks. We do not consider
that reliance on consents under Chapter 33 would be sufficient, or effective, to ensure that
Policy 3.1.8 of the RPS is given effect to, or to implement the relevant Strategic directions of
the PDP.

Having considered the alternative methods put before us, we are satisfied that Chapter 25
(subject to our specific recommendations to follow) provides the more appropriate and
effective method for achieving these objectives. In terms of efficiency, we do not consider
Chapter 25 results in unnecessary or undue duplication with ORC or DoC processes (or other
requirements of the PDP), but rather they complement each other. We consider not including
controls over earthworks in the PDP (and relying on these alternative processes) would be a
significant risk in terms of adverse effects on water quality, landscape, natural character,
biodiversity and amenity values (amongst other adverse effects).

Changes from Plan Change 49 to the ODP

It was put to us, by the group of submitters with interests in the ski areas, that a change from
the exemptions for ski area earthworks in Plan Change 49 (PC49) to the ODP is not only
contrary to case law, it is not justified. Before we consider submissions on the detailed
provisions of Chapter 25 (including within SASZs), we will generally consider whether or not
the PDP can, or should, include earthworks provisions that are more stringent than those in
PC49.

The legal submissions from Ms Baker-Galloway*’, on behalf of the Treble Cone and Real
Journeys Groups, submitted that subjecting earthworks within SASZs to greater regulation as
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Legal submissions from Maree Baker-Galloway, for the Treble Cone Group, paragraphs 13-16. The legal
submissions on behalf of the Real Journeys Group were the same
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49.

50.

51.

compared with the ODP (PC49) is contrary to case law which supports a less restrictive regime
that meets the purpose of the Act and the objectives of a Plan®®. In addition, she submitted
that such an approach is not justified in the sense that it represents a fundamental change to
the (recently) approved Operative earthworks chapter. Ms Baker-Galloway pointed out that
the Operative earthworks chapter was only made operative on 30 June 2016. She questioned
the need for /efficiency of completely reviewing that chapter again, particularly as she
considered it was not clear from the Section 32 Reports what effects have changed such as to
justify the need to change the regulation.

Ms Baker-Galloway provided us with quotes from the Commissioner’s Report on PC49 which
accepted that earthworks in SASZs should be exempt from the PC49 provisions, carrying over
this exemption from the previous plan provisions. She submitted that the situation has not
changed in the last 2 years, and that we would be justified in coming to the same conclusion
as the PC49 Commissioner. Having reviewed the Commissioner’s Report on PC49, we
considered Ms Baker-Galloway was selective in the interpretation she provided to us. She did
not disclose the circumstances that led the Commissioner to make the recommendation he
did, in particular that all parties involved agreed to exempt the SASZs from the PC49
earthworks provisions and there was no evidence before the Commissioner to enable him to
consider the costs and benefits / effectiveness and efficiency of this approach compared with
alternative approaches. However, in answer to questions from the Panel, Ms Baker-Galloway
accepted that there is no legal bar to this Panel reconsidering the provisions in PC49. She also
agreed that the district-wide audit of current earthworks management, undertaken for the
Council by 4Sight Consulting® as part of the Council’s Section 32 evaluation of alternative
approaches for the PDP, is a relevant matter for us to consider when evaluating the PC49
provisions.

In his Reply representations / legal submissions for the Council*®, Mr Wakefield responded to

the submissions from Ms Baker-Galloway on PC49. In its opening legal submissions for Stream

15, the Council had addressed a similar situation in relation to a recently approved plan change

for signs (PC48). Mr Wakefield submitted that the same analysis applies in respect of PC49.

The Council’s opening submissions set out a number of factors that go to whether it is

reasonable to have regard to, and place some weight on, a decision recently issued by the

Court in relation to the same matter now being heard as part of a plan change hearing,

including:

e the relatively recent consideration by the Court of very similar issues;

e the level of scrutiny by the Court in relation to the provisions and alternatives; and

e the Council’s intention to effectively integrate the plan change approach into the structure
and style of the plan.

It was Mr Wakefield’s submission that there are several reasons why placing reliance on PC49

should be approached with caution, namely:

e Although PC49 was determined recently, it was determined by a Commissioner appointed
by the Council and did not have Court scrutiny;

e The Council has now notified and recommended a different planning approach for a range
of matters across the PDP (both Stages 1 and 2), which it has justified in terms of Section
32 of the Act;
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Refer to Report 19.1, Section 2.1

4Sight Consulting. Queenstown Lakes District Council Proposed District Plan: Assessment of Thresholds
for Earthworks. September 2017

Reply Representations / Legal Submissions for the Council, dated 15 October 2018
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53.

54.

55.

e The proposed earthworks provisions in Chapter 25 do not “reinvent the wheel” for the
entire approach to regulating earthworks. Instead, as noted by Mr Wyeth, the proposed
provisions build on and seek to improve the operative earthworks provisions, in order to
give effect to the new higher order directions included in Stage 1.

The Panel also notes here that the new higher order direction in the Proposed RPS has also

become beyond challenge since PC49 was considered.

Mr Wakefield’s legal submissions in reply were supported by reply evidence from Mr Wyeth??,
who explained that the PDP has been developed in a different planning context to PC49. He
considered it was timely for the Council to reconsider the earthworks provisions, including the
exemption for SASZ in PC49, in the context of the Strategic Directions of the PDP. Mr Wyeth
stated that the notified Chapter 25 provided considerable flexibility for ski areas, but he did
not support a complete return to the approach in PC49.

We have considered the submissions from Ms Baker-Galloway and Mr Wakefield, and the
evidence from Mr Wyeth. We agree that there is no legal bar to this Panel reconsidering the
provisions in PC49. We accept the caution expressed by Mr Wakefield regarding relying
heavily on the provisions of PC49, given it was decided by a Commissioner sitting alone, with
little opposing evidence and, therefore, no need for the Commissioner to carefully weigh the
evidence. We agree with Mr Wakefield that the evidence from Mr Wyeth and Mr Sunich set
out the background research undertaken by the Council in preparing the notified Chapter 25,
including a district-wide audit of earthworks management, and the Council’s Section 32
evaluations of alternative approaches. On this basis, we are satisfied that the PDP can include
earthworks provisions that are more stringent than those in PC49. Whether or not any
particular provision is more appropriate than the equivalent in PC49 will be the subject of our
evaluation of the evidence in terms of the statutory tests and Section 32 of the Act, as set out
in the balance of this Report.

SECTION 25.1 - PURPOSE

Other than from Mr Wyeth and Ms Kim Reilly from Federated Farmers of New Zealand Inc
(Federated Farmers)>? (whom we refer to below), we did not hear any specific evidence on the
amendments sought by submitters to the Chapter 25 Purpose. Mr Wyeth’s evidence®?
addressed the specific amendments sought by some submitters®*. Resulting from his
consideration of submissions, he recommended amendments and additions to the Chapter
Purpose through the updated version attached to his Reply evidence (the Reply Version). He
also included amendments resulting from his consideration of the Kai Tahu submission that
we have discussed earlier in this Report. We accept Mr Wyeth’s evidence on these matters.
We recommend his changes to the Chapter Purpose in the Reply Version be accepted, and the
submissions accepted accordingly.

Ms Reilly lodged a statement of evidence in support of Federated Farmers’ submission,
although she was unable to attend the hearing to present this to us. Having read Mr Wyeth’s
evidence, Ms Reilly>® supported the recommended addition from Mr Wyeth relating to smaller
scale earthworks in rural areas. Federated Farmers’ submission had also requested that
reference to waterbodies be deleted from the Chapter Purpose. Ms Reilly’s evidence
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J Wyeth, Reply Evidence, section 14

Submission 2540

J Wyeth, EiC, paragraphs 20.21-20.29

Submissions 2442, 2540 and 2457
K Reilly, EiC
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56.

57.

3.2
58.

59.

expressed concern at the Purpose referring to the impacts of earthworks on water quality. In
her opinion, the ORC (through its Water Plan) sets out the water quality responsibilities of
rural resource users, and she considered matters relating to water quality would be better
addressed through the Water Plan alone. We have already discussed the inter-related roles
of the ORC and the Council in managing the effects of earthworks activities. We have found
this is a shared function and that Chapter 25 provides a more appropriate and effective
method than reliance on the ORC’s Water Plan alone for achieving the PDP’s objectives. We
do not consider this results in duplication with ORC processes, but rather they are
complementary processes. We recommend that this aspect of the submission from Federated
Farmers be rejected.

SECTION 25.2 - OBJECTIVES AND POLICIES

Introduction

The notified Chapter 25 included 2 objectives and twelve policies. Objective 25.2.1 and its five
policies related to management of adverse effects from earthworks on the environment,
landscape and amenity values. Objective 25.2.2 related to both recognising the benefits from
earthworks for social, cultural and economic wellbeing of people and communities; as well as
ensuring that people and communities are protected from adverse effects such as land
stability and nuisance effects. Several of its seven policies referred to the latter aspect.

Mr Wyeth'’s evidence considered the amendments sought by submitters. He recommended®®
amendments to, and reconfiguring of, the notified objectives and policies through the updated
versions of Chapter 25 attached to his evidence. We have considered his evidence, as well as
the submissions themselves, and the evidence from submitters presented to us at the hearing.
We have used the version attached to Mr Wyeth’s Reply evidence as the basis for our
consideration of the relevant submissions (the Reply Version).

Objectives - General
The notified Objectives 25.2.1 and 25.2.2 read as follows:

25.2.1 Objective — Earthworks are undertaken in a manner that minimises
adverse effects on the environment, and maintains landscape and visual
amenity values.

25.2.2 Objective — The social, cultural and economic well being of people and
communities benefit from earthworks while being protected from adverse
effects.

Mr Wyeth considered there would be benefits in terms of plan clarity from moving the
direction in Objective 25.2.2, and its associated policies, relating to “protection of people and
communities (and infrastructure)” to Objective 25.2.1. He considered this would assist with
plan interpretation and implementation without changing the underlying intent and effect of
the notified objectives and policies. Objective 25.2.2 and its remaining Policy 25.2.2.1, would
then be clearly focussed on recognising the benefits of earthworks, addressing relief sought
by several submitters®’. In the Reply Version, Objectives 25.2.1 and 25.2.2 read as follows:
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J Wyeth, Section 42A Report, paragraphs 10.5-10.9

For example, the Real Journeys Group, the Treble Cone Group, and Submissions 2388, 2575, 2468 and

2462
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61.
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63.

25.2.1 Objective — Earthworks are undertaken in a manner that minimises
adverse effects on the environment, protects people and communities,
and maintains landscape and visual amenity values.

With eleven supporting policies, including relocated notified Policies 25.2.2.2 —
25.2.2.7.

25.2.2 Objective — The social, cultural and economic well being of people and
communities benefit from earthworks.

With one remaining supporting Policy 25.2.2.1.

We accept Mr Wyeth’s evidence on this reconfiguration. Subject to the specific wording
amendments we discuss below, we recommend the reconfiguration of the objectives and
policies included in the Reply Version of Chapter 25 be accepted and the submissions accepted
accordingly.

Fish and Game®® supported Objectives 25.2.1 and 25.2.2 and all supporting policies, requesting
they be retained, on the basis that they provide an appropriate framework to protect
environmental values, maintain landscape and visual amenity values, while also allowing
people and communities to benefit from earthworks. We received evidence from Mr
Paragreen on behalf of Fish and Game®®. We have previously referred to Mr Paragreen’s
evidence regarding recent examples of adverse effects from sediment discharges into
waterways in the District from land development earthworks. It was his opinion that, at the
moment, adverse effects on waterways from sediment discharge in Wanaka are not being
“minimised” and are greater than they have ever been. He supported a strong approach to
minimising adverse effects being taken through Chapter 25.

Support for both objectives and their policies also came from Queenstown Airport Corporation
(QAC)®® and Heritage New Zealand (HNZ)%:. Mr John Kyle, on behalf of QAC, stated in his
evidence®? that he generally supported the amendments suggested by Mr Wyeth and
considered they would appropriately address the adverse effects of earthworks. Ms Denise
Anderson gave evidence on behalf of HNZ. She expressed® general support for the revised
chapter attached to Mr Wyeth’s evidence. Her one outstanding matter did not relate to the
objectives and policies. In her evidence for Federated Farmers, Ms Reilly also supported® Mr
Wyeth’s recommended amendments to Objectives 25.2.1 and 25.2.2.

The Oil Companies®, Paterson Pitts®® and Federated Famers®” supported Objective 25.2.1 and
requested it be retained. They considered it was appropriate for the objective to focus on
minimising adverse effects of earthworks, rather than avoiding adverse effects, as this is not
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Submission 2495

N Paragreen, Evidence, paragraphs 3-5

Submission 2618

Submission 2446

J Kyle, EiC, paragraph 8.3.1

D Anderson, EiC, paragraph 5.2

K Reilly, EiC, paragraphs 14 & 27

Submission 2484 lodged jointly by Z Energy Limited, BP Oil New Zealand Limited and Mobil Oil New
Zealand Limited. The statement from Mr John McCall on behalf of the Oil Companies supported the
recommendations of Mr Wyeth in relation to the objectives and policies.

Submission 2457

Submission 2540
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65.

66.

67.

68.

possible in all instances. The New Zealand Transport Agency (NZTA)® supported Objective
25.2.2 and its policies (some of which Mr Wyeth transferred to Objective 25.2.1). Mr Anthony
MacColl gave evidence for NZTA. He supported® Mr Wyeth’s recommendations including his
amendments.

On the basis that we generally recommend the objectives and policies contained in the Reply
Version of Chapter 25 are accepted (subject to our specific considerations below), we
recommend these submissions in support of the objectives and policies be accepted.

Objective 25.2.1

Remarkables Park Limited (RPL)’° and Queenstown Park Limited (QPL)’* opposed the use of
“minimise” in Objective 25.2.1 and requested that it be replaced with “avoid, remedy and
mitigate”. We have noted above the support for “minimise” from other submitters.

Legal submissions on behalf of RPL and QPL were presented by Ms Rachel Ward. It was her
submission’? that the requirement to “minimise” adverse effects creates uncertainty for plan
users, in that it requires a reduction of an adverse effects to an indeterminable level. Even a
minor effect may be able to be minimised further. Council officers could challenge whether
or not an effect is sufficiently minimised. She submitted that this provides a “quasi-avoidance”
regime. Ms Ward supported the concept of “management” as being more appropriate, as it
lies at the heart of the Act and involves weighing often conflicting considerations to determine,
overall, an appropriate outcome in the circumstances.

Mr Timothy Williams gave evidence on behalf of RPL and QPL’. In his opinion, the use of the
words “minimise” and “protect” in Mr Wyeth’s amended objective set too high a test, whereas
“management” with “remediation or mitigation” would better reflect a practical and workable
approach to earthworks. He acknowledged that “minimise” might be the most appropriate
approach at a particular policy level, but not across the board at an objective level. He
preferred the objective to refer to — “manage effects on the environment ...”.

Mr Wyeth responded to the legal submissions and the evidence of Mr Williams in both his
Rebuttal and Reply evidence, in relation to both Objective 25.2.1 and Policy 25.2.1.2 (which
we discuss later in this Report). Mr Wyeth disagreed’® with Mr Williams that the word
“minimise” precludes mitigation and remediation as management options for earthworks, as
a range of actions to avoid, mitigate or remediate may be involved, so that the residual adverse
effects are the smallest extent practical’”>. It was Mr Wyeth’s opinion’® that the word
“manages” does not provide sufficient clear direction as to how adverse effects of earthworks
are intended to be managed. In his Reply evidence’’, Mr Wyeth noted that “minimise” is used
in the Strategic Directions Chapters of the PDP, is supported by other submitters, and is used

68
69
70
71
72
73
74
75

76
77

Submission 2538

A MacColl. EiC, paragraphs 5.2-5.3

Submission 2468

Submission 2462

Legal submissions from Rachel Ward, paragraphs 4.1-4.4

T Williams, EiC, paragraphs 5.1-5.6

J Wyeth, Rebuttal Evidence, paragraph 6.3

J Wyeth, Section 42A Report, paragraph 9.10, where he provides the plain meaning of “minimise” being
to reduce (something) to the smallest possible amount or degree.
J Wyeth, Rebuttal Evidence, paragraphs 6.4 & 6.7

J Wyeth, Reply Evidence, section 15
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in other national regional and district planning documents without (in his experience) creating
the issues in practice suggested by Ms Ward and Mr Williams.

We have considered the evidence of Mr Williams and Mr Wyeth, and the legal submissions
from Ms Ward, as to the use of the words “minimise” or “manage” in Objective 25.2.1. We
agree with the evidence of Mr Wyeth that it is the role of an objective to express a clear
direction or outcome, as to how adverse effects of earthworks are to be managed. We
consider the use of the word “manage” does not provide this direction. It does not give any
indication as to the purpose, outcome, extent or nature of the “management” required. We
do not consider this is good practice wording for a plan objective.

In addition, we have considered the relevant Strategic Direction in Chapter 3. The relevant
objectives and policies provide direction such as “avoid or minimise adverse effects on water

quality”; ”maintain/sustain/preserve or enhance life-supporting capacity and natural
n78

”, u

character (of waterbodies); “maintain or enhance water quality”; “protect Kai Tahu values
We consider these give a strong direction to Chapter 25 in relation to sediment generation
and other adverse effects, including on water quality, landscape, natural character and Ngai
Tahu values. In order to implement the higher order strategic direction, we agree with Mr
Wyeth that the objectives in Chapter 25 need to take this direction further by providing clarity
as to the outcomes to be achieved. We do not consider that using the word “manage” in
Objective 25.2.1 would achieve this direction, nor give sufficient certainty that the strategic
direction in Chapter 3 would be achieved. We consider the wording recommended by Mr
Wyeth to be more appropriate and more effective in achieving the higher order strategic
objectives and policies of Chapter 3. We recommend it be accepted and the submissions from
RPL and QPL be rejected.

Submissions from DoC’® and the Real Journeys Group also sought wording amendments to
Objective 25.2.1, however, we received no evidence from them on this matter. Accordingly,
we accept Mr Wyeth’s recommended wording for this objective in the Reply Version of
Chapter 25, and recommend these submissions be rejected.

Policies 25.2.1.1, 25.2.1.3, 25.2.1.4 & 25.2.1.5
Submissions were received on these policies from a range of parties. However, apart from Mr
Wyeth, we heard little evidence relating to them.

In her evidence for Federated Farmers, Ms Reilly supported® Policy 25.2.1.1. She supported
its practical focus on minimising effects of earthworks, rather than avoidance, which she
stated is not always achievable.

Ms Reilly also commented on Policy 25.2.1.3, which Federated Farmers sought to be deleted.
She considered the wording of this policy — “avoid, where practicable, or remedy or mitigate
adverse visual effects of earthworks on visually prominent slopes, natural landforms and
ridgelines”, would entrap standard farming activities such as the maintenance or formation of
farm tracks. She considered it would also require landowners to identify all “visually
prominent slopes, natural landforms and ridgelines”. As Ms Reilly was unable to attend the
hearing, we were unable to question her further on this policy. Mr Wyeth responded to Ms
Reilly in his Rebuttal evidence®!. He noted that the policy only becomes a relevant
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consideration when one of the earthworks standards is exceeded (for example: 1000m3
volume threshold in the Rural Zone) and a consent is required. We also note that the
maintenance of existing tracks is specifically excluded from the application of the Chapter 25
by Rule 25.3.4.5g. It was Mr Wyeth’s opinion that the assessment of effects required for a
consent application would enable consideration of this policy without undue mapping or cost
implications, or constraints on existing farming activities. We accept the evidence of Mr
Wyeth. We agree this policy would not be relevant for farming activities that are exempt from
consent requirements, such as maintenance of existing tracks, and earthworks less than
1000m3 in volume. We are not persuaded by Ms Reilly’s evidence that it would result in
unnecessary costs and consenting requirements for standard farming activities. We
recommend that Federated Farmers’ submission on Policy 25.2.1.3 be rejected.

Millbrook Country Club (Millbrook)®? requested that Policy 25.2.1.5 be amended to provide
clarity and not repeat assessment matters. In his evidence for Millbrook, Mr John Edmonds
stated® his view that the policy is unnecessary and provides no beneficial assistance or
direction. Mr Wyeth agreed® in part that the policy is covered by the Assessment Matters in
25.8 or the other policies. However, he considered the policy still provides useful direction on
the need to recognise both the constraints and opportunities of the site and surrounding
environment when designing earthworks. We were not persuaded by Mr Edmonds’ limited
evidence on this policy and accept the evidence of Mr Wyeth that, although its usefulness is
limited, it still provides helpful direction when considering resource consents for large-scale
earthworks. We recommend this submission from Millbrook be rejected.

Policy 25.2.1.2
Policy 25.2.1.2 addresses management of the effects of earthworks on the valued resources
of the District. From the Reply Version, it reads as follows:

25.2.1.2 Manage the adverse effects of earthworks to avoid inappropriate adverse
effects and minimise other adverse effects to:

a. Protect the values of Outstanding Natural Features and
Landscapes;

Maintain the amenity values of Rural Landscapes;

C. Protect the values of Significant Natural Areas and the margins of
lakes, rivers and wetlands;

d. Minimise the exposure of aquifers, in particular the Wakatipu
Basin, Hawea Basin, Wanaka Basin and Cardrona alluvial ribbon
aquifers;

Advice note: These aquifers are identified in the Otago Regional Plan:
Water for Otago 2004.

e. Protect Maori cultural values, including wahi tapu and wabhi tipuna
and other sites of significance to Maori;

f. Protect the values of heritage sites, precincts and landscape
overlays from inappropriate subdivision, use and development; and

g. Maintain public access to and along lakes and rivers.

DoC® supported the policy and requested that it be retained as it would protect outstanding
natural features and landscapes from adverse effects.
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The Real Journeys Group requested that the notified policy be amended to ensure the matters
are identified as “values” rather than “resources”, better reflecting the range of matters
included in the policy. A number of submitters® requested that Policy 25.2.1.2 be amended
to replace “protect” with “minimise” as they considered “protect” was overly restrictive.
Similarly, Federated Farmers requested that “protect” be replaced with “maintain or
enhance”. Paterson Pitts requested that clause b. of the notified policy be amended by
deleting the reference to other identified amenity landscapes, as it was unclear what
landscapes were being referred to.

Having considered this group of submissions, Mr Wyeth agreed that the notified Policy
25.2.1.2 could be refined to better reflect the direction in Objective 25.2.1 and better align
with sections 6 and 7 of the Act. He agreed with the suggestion from the Real Journeys Group
to refer to the values of the resources, rather than the features themselves. He agreed with
Paterson Pitts and amended the wording of clause b. to refer to Rural Landscapes which are
mapped®. In addition, Mr Wyeth recommended rewording the introductory lines of the policy
to focus on managing adverse effects from earthworks, rather than protecting the identified
valued resources themselves; and refining the first words of each clause to better align with
the Act. Mr Wyeth’s recommended amendments are included in the Reply Version set out
above.

With the changes recommended by Mr Wyeth, Mr Henderson for the Treble Cone Group® and
Ms Reilly for Federated Farmers® supported the amended wording of Policy 25.2.1.2.

As with his evidence on Objective 25.2.1, Mr Williams for RPL and QPL*® supported restricting
the wording of Policy 25. 2.1.2 to “Manage the adverse effects of earthworks ..” (followed by
the series of clauses) and removing the words referring to avoidance or minimising adverse
effects. Mr Williams noted that the introductory wording of Policy 25.2.1.2 is followed by a
number of sub-clauses dealing with specific identified valued resources, with varying degrees
of management control for each. He considered the first part of the policy could be better
worded to acknowledge the management of adverse effects, but then letting each of the sub-
clauses address the particular degree of management. Mr Williams also pointed out that
clause b. relating to amenity values of Rural Landscapes, and clause g. relating to public access,
both included the words “maintain and enhance” in the notified policy. In his opinion, the use
of “enhance” does not sit comfortably with a proposal for an earthworks activity, where
typically it is the maintenance of amenity or public access that is to be achieved, and
enhancement would be an unnecessary requirement. Mr Williams supported the deletion of
the words “and enhance” from both of these clauses.

We have partly discussed Mr Wyeth's evidence in response to Mr Williams above, as it related
to Objective 25.2.1. In that discussion, we agreed that the use of the word “manage” would
not provide a clear direction or outcome as to how adverse effects of earthworks are to be
managed. We also found that “manage” would not achieve the strong direction contained in
the Strategic Objectives and Policies, nor give sufficient certainty that the strategic direction
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in Chapter 3 would be achieved. In addition, in relation to Policy 25.2.1.2, Mr Wyeth stated®?
that the reference to “inappropriate adverse effects” (from the notified version of the policy)
should be read in the context of the clauses that follow. In his view, these clauses provide
added direction that inappropriate adverse effects are those effects that do not protect or
maintain the values and areas referred to in those clauses, and that it is these adverse effects
that should be avoided. Mr Wyeth considered this wording provides clearer direction than
the wording recommended by Mr Williams. Mr Wyeth did, however, agree with Mr Williams
about the reference to “enhance” in clauses b. and g., and recommended their deletion.

For the Real Journeys Group, Mr Farrell®> generally supported Mr Wyeth’s recommended
amendments to Policy 25.2.1.2, except he considered the word “help” should be added to the
end of the introductory two lines, in order to prevent the policy being too onerous. Mr Wyeth
did not agree®® with Mr Farrell on this matter, stating that the inclusion of the qualifier “help”
is unnecessary and would inappropriately ‘water down’ the policy. In his opinion, Policy
25.2.1.2 is intended to focus on protecting the values that contribute to the outstanding and
significant nature of the District’s features, landscapes and areas. He considered the structure
of the policy, with the phrase “avoid inappropriate adverse effects and minimise other adverse
effects” in the introductory lines, makes it clear that absolute avoidance of adverse effects is
not required to protect these values. However, on reflection, Mr Wyeth considered that the
use of the word “protect” (as notified) in relation to heritage sites, precincts and landscape
overlays may be overly restrictive, and he recommended a qualification be added to clause f.

The remaining disagreements are between Mr Wyeth, Mr Farrell and Mr Williams. Otherwise,
all the planning evidence and associated legal submissions support the amended wording for
Policy 25.2.1.2 recommended by Mr Wyeth in the Reply Version.

The Panel has considered the evidence of Mr Williams and Mr Wyeth regarding this
introductory wording for Policy 25.2.1.2. As we have stated above, we do not agree that just
referring to the “management” of adverse effects would be effective in achieving Objective
25.2.1 or the higher order strategic objectives and policies of Chapter 3. In saying that, we
also acknowledge Mr Williams’ concern about interpreting the somewhat convoluted wording
of Policy 25.2.1.2. We agree with Mr Wyeth that the reference to “inappropriate adverse
effects” should be read in the context of the clauses that follow, meaning that inappropriate
adverse effects are those effects that do not protect or maintain the values and areas, as
referred to in the following clauses. It is our understanding that this is generally consistent
with the way that similar wording has been interpreted in higher order planning documents,
such as Policies 13 and 15 of the New Zealand Coastal Policy Statement. However, we consider
the addition of the words “in a way that” at the end of the opening phrase of the policy would
further clarify the connection between this opening phrase and the subsequent clauses, and
allow it to be more readily interpreted in the way Mr Wyeth explained.

In relation to Mr Farrell’s final suggested amendment, we did not find his evidence sufficiently
detailed or persuasive and we prefer the approach of Mr Wyeth. We agree with Mr Wyeth
that the structure and detailed wording of the policy has now been considerably improved
from the notified version, and it is clear from the wording of the policy that absolute avoidance
of adverse effects is not required to protect the identified values.
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As aresult, we recommend that Mr Wyeth’s recommended Policy 25.2.1.2 in the Reply Version
is accepted, subject to minor rewording, and that the associated submissions are accepted,
other than those from the Real Journeys Group, RPL and QPL which are accepted in part.

Objective 25.2.2

We have previously discussed most of the submissions on Objective 25.2.2, when we
considered the reconfiguration of this objective and its associated policies, with Objective
25.2.1. We have recommended the reconfiguration of the objectives and policies included in
the Reply Version be accepted and the submissions accepted accordingly. There are two
remaining submissions on Objective 25.2.2 for us to consider.

Federated Farmers®® supported Objective 25.2.2 in part, but requested the wording be
amended to provide for “appropriate management” rather than “protection” from adverse
effects. This aspect of the notified objective referred to “the wellbeing of people and
communities” being “protected from adverse effects”. Mr Wyeth’s reconfiguration of this
Objective resulted in this part being transferred to Objective 25.2.1, with the relevant wording
being slightly reconfigured to read — “Earthworks are undertaken in a manner that ... protects
people and communities, ...”. With the amendments from Mr Wyeth, Ms Reilly’s evidence

supported® the Reply Version of Objective 25.2.2.

lan Dee® requested Objective 25.2.2 be strengthened to reduce the destruction of soil during
earthworks. Mr Dee was concerned at the destruction of soil structure and physical properties
that have taken thousands of years to form. He did not present evidence to us. Mr Wyeth
addressed this submission but did not consider any amendments were needed as a result. We
accept Mr Wyeth’s evidence on this, and recommend this submission be rejected. We
recommend that Objective 25.2.2 included in the Reply Version be accepted.

Policy 25.2.2.1

Following Mr Wyeth’s recommended configuration, this would be the only policy remaining
under Objective 25.2.2, focussing on enabling earthworks that are necessary to provide for the
wellbeing of people and communities. In the Reply Version, Policy 25.2.2.1 read as follows:

25.2.2.1 Enable earthworks that are necessary to provide for people and
communities wellbeing, having particular regard to the importance of:

a. Nationally and Regionally Significant Infrastructure;

b. tourism infrastructure and activities, including the continued
operation, and provision for future sensitive development of
recreation and tourism activities within the Ski Area Sub Zones and
the vehicle testing facility within the Waiorau Ski Area Sub Zone;

C. minimising the risk of natural hazards;

d. enhancing the operational efficiency of farming including
maintenance and improvement of track access and fencing; and

e. the use and enjoyment of land for recreation, including public

walkways and trails.

Several submissions®’, particularly those from the infrastructure companies, supported Policy
25.2.2.1 and asked that it be retained.
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A large number of submissions®® requested that Policy 25.2.2.1 be amended to remove the
notified reference to being “Subject to Objective 25.2.1”. In the notified version of this policy,
Policy 25.2.2.1 was stated as being subject to Objective 25.2.1, such that the enabling of
earthworks necessary to provide for the wellbeing of people and communities was subject to
the direction in Objective 25.2.1 regarding the management of adverse effects from
earthworks. Mr Wyeth agreed® with these submitters that the words “subject to Objective
25.2.1” should be removed from Policy 25.2.2.1. He stated that his understanding of the intent
of the PDP, and from his experience in interpreting objectives and policies, is that all the
relevant objectives and policies are to be read together, with appropriate weighting give to
each depending on the subject matter and the level of direction given. In conjunction with his
recommendations for reconfiguring the two objectives and their policies, Mr Wyeth
considered that removing these words from Policy 25.2.2.1 would help ensure there is an
appropriate balance between the policies under the two objectives. We accept the evidence
on this matter from Mr Wyeth, with support from the evidence of Ms Reilly!®®, Mr
Henderson'®! and Mr Farrell}®?2. We agree with Mr Wyeth’s understanding as to how the
objectives and policies should be interpreted. We recommend that the words “Subject to
Objective 25.2.1” be removed from the notified Policy 25.2.2.1, and that these submissions be
accepted.

Millbrook sought further recognition of tourism infrastructure in Policy 25.2.2.1b., in particular
that golf tourism be referred to. Mr Wyeth did not recommend any amendments as a result
of this submission, and in his evidence, Mr Edmonds!®® accepted Mr Wyeth’s recommended
policy wording. We, therefore, recommend that this submission from Millbrook be rejected.

As a result, we recommend that the Reply Version of Policy 25.2.2.1 be accepted.

Policies 25.2.2.2 - 25.2.2.3 (renumbered in the Reply Version as Policies 25.2.1.6 - 25.2.1.11
Other than on the matter of relocating these policies under Objective 25.2.1, we received very
little evidence regarding them. Transpower New Zealand Limited supported Policy 25.2.2.2;
Paterson Pitts supported Policy 25.2.2.3; and Federated Farmers supported Policy 25.2.2.7.
We accept the evidence from Mr Wyeth on these policies!®* and recommend they be retained
in Chapter 25, but relocated to sit under Objective 25.2.1, as we have discussed earlier. We
recommend these submissions in support be accepted.

Additional Objective and Policies focussed on Enabling Earthworks in SASZ

NZSki submitted that, in contrast to the ODP, notified Chapter 25 did not contain specific
objectives and policies for the SASZs that support the notified exemptions from some of the
rules for earthworks in those areas. The submission from NZSki provided recommended
wording for a new objective and two supporting policies. Mr Wyeth'® did not consider it was
necessary or appropriate to include a specific set of objective and policies for earthworks in
the SASZs. In his opinion, the Chapter 25 objectives and policies apply across the District and
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are focussed on managing adverse effects of earthworks regardless of the zone, which also
provided for the benefits of earthworks. He recommended the submission from NZSki be
rejected. We also note that Policy 25.2.2.1 includes specific recognition of the importance of
“tourism infrastructure and activities, including the continued operation, and provision for
future sensitive development of recreation and tourism activities in Ski Area Sub Zones. We
consider this to be sufficient recognition of the impo