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Part One: Code of Conduct | Wahanga Tuatahi: Anga Tikanga
Whanonga

The Queenstown Lakes District Council (QLDC) Code of Conduct has been adopted in accordance with
the requirements of the Clause 15, Schedule 7 of the LGA 2002, which requires every local authority
to adopt a code of conduct for members of the local authority.

Members’ commitment | Nga herenga a nga mema

These commitments apply when conducting the business of the local authority as its
representative or the representative of an electorate, and communicating with other
members, the media, the public, or staff. By adopting the Code of Conduct members
agree that they will:

1. treat all people fairly,
treat all other members, staff, and members of the public, with respect,

3. share with the local authority any information received that is pertinent to the
ability of the local authority to properly perform its statutory duties,

4, operate in a manner that recognises and respects the significance of the
principles of Te Tiriti o Waitangi,

5. make it clear, when speaking publicly, that statements reflect their personal
view, unless otherwise authorised to speak on behalf of the local authority,

6. respect and not undermine the majority decisions of Council,

7. take all reasonable steps to equitably undertake the duties, responsibilities, and
workload expected of a member,

8. not bully, harass, or discriminate unlawfully against any person,

9. not bring the local authority into disrepute,

10. not use their position to improperly advantage themselves or anyone else or
disadvantage another person,

11. not compromise, or attempt to compromise, the impartiality of anyone who
works for, or on behalf of, the local authority,

12. not disclose information acquired, or given, in confidence, which they believe is
of a confidential nature.

Please note: a failure to act in accordance with these commitments may result in a
complaint being taken against you.
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Appendix 2: Requirement for a code of conduct | Te herenga kia
whai tikanga whanonga

Clause 15, Schedule 7 of the Local Government Act 2002 requires every local authority to adopt a code
of conduct for members of the local authority. It states:

15 Code of conduct

A local authority must adopt a code of conduct for members of the local authority as soon as
practicable after the commencement of this Act.

The code of conduct must set out —

1. understandings and expectations adopted by the local authority about the manner in which
members may conduct themselves while acting in their capacity as members, including:
a. behaviour towards one another, staff, and the public; and
b. disclosure of information, including (but not limited to) the provision of any document, to
elected members that —
i. isreceived by, oris in possession of, an elected member in his or her capacity as
an elected member; and
ii. relates to the ability of the local authority to give effect to any provision of this
Act; and
c. ageneral explanation of —
i. the Local Government Official Information and Meetings Act 1987; and
ii. any other enactment or rule of law applicable to members.

2. A local authority may amend or replace its code of conduct but may not revoke it without
replacement.

3. A member of a local authority must comply with the code of conduct of that local authority.

A local authority must, when adopting a code of conduct, consider whether it must require a
member or newly elected member to declare whether or not the member or newly elected
member is an undischarged bankrupt.

5. After the adoption of the first code of conduct, an amendment of the code of conduct or the
adoption of a new code of conduct requires, in every case, a vote in support of the amendment
of not less than 75% of the members present.

6. To avoid doubt, a breach of the code of conduct does not constitute an offence under this Act.
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where mediation is not an option (or not agreed to) then the initial assessor will refer the complaint
to an independent investigator, who may also re-assess the complaint. In the event the matter
pertains to an alleged serious and material breach the Chief Executive can directly appoint an
independent investigator.

Please Note: The two-step process is promoted by the 2022 LGNZ best practice guideline for Code of
Conduct. The premise of this is important one as it means that elected members do not sit in
judgement of fellow elected members and colleagues.

Complaint assessors will be selected by the Chief Executive from suitably qualified legal counsel from
the Council’s Legal panel.

Independent investigators will be selected from the LGNZ Approved List of independent Investigators
and/or any approved Otago Regional List. At the commencement of each triennium the Chief
Executive will circulate and seek comment from Councillors on the composition before confirming the
final composition of the list. Councillors will not be asked to comment on the appointment of an
investigator in respect of any individual complaint.

11
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Independent investigator to make a Recommendation including consequences.

On completing their investigation, an independent investigator may dismiss a complaint or make a
recommendation which the governing body will consider. The independent investigator’s ruling will
be contained in a report to the Chief Executive which will form the basis of a consequent report to the
governing body to inform them of the investigator’s decision and recommendation, and the actions
that they may be required to take.

Please note: All actions taken in the implementation of a policy must be consistent with the Bill of
Rights Act 1990. No appeal right is included in the Code of Conduct. Members who are unhappy with
an independent investigator’s decision have access to judicial review and/or the Ombudsman’s Office.

Costs and support

Kaunihera must ensure that members who make a complaint and are subject to complaint are
supported. Members, those who make complaints, and those who are subject to a complaint, should
be given appropriate and reasonable support.

The costs of assessment and investigatory services will be met by the relevant kaunihera.

14

Full Council Meeting Page 149 Thursday, 17 November 2022




QUEENSTOWN
. LAKES DISTRICT

COUNCIL

Full Council Meeting

Full Council Meeting Page 150 Thursday, 17 November 2022




QUEENSTOWN
. LAKES DISTRICT

COUNCIL

Full Council Meeting

Full Council Meeting Page 151 Thursday, 17 November 2022




QUEENSTOWN
. LAKES DISTRICT

COUNCIL

Full Council Meeting

Please note: Given the litigious nature of some code of conduct disputes independent investigators
should have relevant liability insurance, provide on their own behalf or by the local authority. The
Chief Executive also needs to ensure that investigations are undertaken within budgetary limits
negotiated in advance.

3.3: Actions that may be applied when a breach has been confirmed | Nga mahi
ka whaia pea ina whakatauhia tétahi takahanga

It is important to reinforce that the role of the code is to ensure elected members are accountable for
their actions and where needed subject to sanction but the model is structured to avoid, wherever
possible the code being applied egregiously. The code will seek to allow matters to be resolved quickly
and as least intrusively as possible.

Where a complaint that the code of conduct was breached has been upheld, any actions taken against
the member found to be in breach should be consistent with the following principles.

Actions should be commensurate with the seriousness of the breach.
Actions should be applied in @ manner that is culturally appropriate and safe for the members
involved.

> Actions should, to the degree practical, contribute to an inclusive culture in the local authority by
focusing on constructive mediation, learning, and member improvement.

In determining a response to a breach of the code of conduct, one or more of the following could be
selected:

That no action is required.

That the member meets with the Mayor for advice.
That the member attends a relevant training course.
That the member agrees to cease the behaviour.
That the member work with a mentor for a period.
That the member tenders an apology.

NonawN R

That the member participates in voluntary mediation (if the complaint involves a conflict between
two members).
That the local authority sends a letter of censure to the member.

%

9. That the local authority passes a vote of no confidence in the member.

10. That the member loses certain kaunihera-funded privileges (such as attendance at conferences).

11. That the member loses specific responsibilities, such as committee chair, deputy committee chair
or portfolio holder.

12. That the member be subject to restricted entry to kaunihera offices, such as no access to staff
areas (where restrictions may not previously have existed).

13. That the member be subject to limitations on their dealings with kaunihera staff, other than the
chief executive or identified senior manager.

14. That the member be suspended from committees or other bodies to which the member has been
appointed.

15. That the member be invited to consider resigning from the council.

17
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> prejudice the maintenance of the law, including the prevention, investigation and detection of
offences, and the right to a fair trial; or
> endanger the safety of any person.

Other reasons for withholding — withholding the information is necessary to:

> protect the privacy of natural persons, including that of deceased natural persons;
protect information where it would disclose a trade secret or would be likely unreasonably to
prejudice the commercial position of the person who supplied or who is the subject of the
information;

> in the case of an application for resource consents or certain orders under the Resource
Management Act 1991, to avoid serious offence to tikanga Maori, or to avoid the disclosure of the
location of waahi tapu;

> protect information the subject of an obligation of confidence, where making that information
available would prejudice the supply of similar information (and it is in the public interest for this
to continue), or would be likely otherwise to damage the public interest;
avoid prejudice to measures protecting the health or safety of members of the public;
avoid prejudice to measures that prevent or mitigate material loss to members of the public;
maintain the effective conduct of public affairs through free and frank expression of opinions
between or to members and local authority employees in the course of their duty or the
protection of such people from improper pressure or harassment;
maintain legal professional privilege;
enable any local authority holding the information to carry on, without prejudice or disadvantage,
negotiations (including commercial and industrial negotiations); or

> prevent the disclosure or use of official information for improper gain or improper advantage.

Regarding these ‘other’ reasons, a public interest balancing test applies. In these cases the kaunihera
must consider whether the withholding of that information is outweighed by other considerations
that render it desirable, in the public interest, to make that information available. Decisions about the
release of information under LGOIMA need to be made by the appropriately authorised people within
each kaunihera, and elected members must work within the rules adopted by each kaunihera.

The LGOIMA also sets the rules that govern public access to meetings and the grounds on which that
access can be restricted, which occurs when meetings consider matters that are confidential.

The role of the Ombudsman

An Ombudsman is an Officer of Parliament appointed by the Governor-General on the
recommendation of Parliament. An Ombudsman’s primary role under the Ombudsmen Act 1975 is to

independently investigate administrative acts and decisions of central and local government
departments and organisations that affect someone in a personal capacity. Ombudsmen investigate
complaints made under LGOIMA.

Anyone who has a complaint of that nature about a local authority may ask an Ombudsman to
investigate that complaint. Investigations are conducted in private. The Ombudsman may obtain
whatever information is considered necessary, whether from the complainant, the chief executive of

20
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the local body involved, or any other party. The Ombudsman’s decision is provided in writing to both
parties.

If a complaint is sustained, the Ombudsman may recommend the local authority takes whatever
action the Ombudsman considers would be an appropriate remedy. Any such recommendation is,
however, not binding. Recommendations made to the local authority under this Act will, in general,
become binding unless the local authority resolves otherwise. However, any such resolution must be
recorded in writing and be made within 20 working days of the date of the recommendation.

The Local Authorities (Members’ Interests) Act 1968
Pecuniary interests

The LAMIA provides rules about members discussing or voting on matters in which they have a
pecuniary interest and about contracts between members and the council. LAMIA has two main rules,
referred to here as the contracting rule (in section 3 of the LAIMA) and the participation rule (in section
6 of the LAIMA).

> The contracting rule prevents a member from having interests in contracts with the local authority
that are worth more than $25,000 in any financial year, unless the Auditor-General approves the
contracts. Breach of the rule results in automatic disqualification from office.

> The participation rule prevents a member from voting or taking part in the discussion of any
matter in which they have a financial interest, other than an interest in common with the public.
The Auditor-General can approve participation in limited circumstances. Breach of the rule is a
criminal offence, and conviction results in automatic disqualification from office.

Both rules have a complex series of subsidiary rules about their scope and exceptions.

The LAMIA does not define when a person is “concerned or interested” in a contract (for the purposes
of section 3) or when they are interested “directly or indirectly” in a decision (for the purposes of
section 6). However, it does set out two situations where this occurs. These are broadly where:

> a person’s spouse or partner is “concerned or interested” in the contract or where they have a
pecuniary interest in the decision; or

> aperson or their spouse or partner is involved in a company that is “concerned or interested” in
the contract or where the company has a pecuniary interest in the decision.

However, in some situations outside the two listed in the Act a person can be “concerned or
interested” in a contract or have a pecuniary interest in a decision, for example, where a contract is
between the members family trust and the kaunihera.

Non-pecuniary conflicts of interest

In addition to the issue of pecuniary interests, which are addressed through the LAMIA, there are also
legal rules about conflicts of interest more generally. These are rules that apply to non-pecuniary
conflicts of interest and include the common law rule about bias. To determine if bias exists, consider
this question: Is there a real danger of bias on the part of the member of the decision-making body,
in the sense that he or she might unfairly regard with favour (or disfavour) the case of a party to the
issue under consideration?

21
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the name of each trust in which the member has a beneficial interest,
the name of any organisation or trust and a description of the main activities of that organisation
or trust if the member is a member of the organisation, a member of the governing body of the
organisation, or a trustee of the trust, and the organisation or trust receives funding from the local
authority, local board, or community board to which the member has been elected,

> the title and description of any organisation in which the member holds an appointment by virtue
of being an elected member,

> the location of real property in which the member has a legal interest, other than an interest as a
trustee, and a description of the nature of the real property,

> the location of real property, and a description of the nature of the real property, held by a trust
if the member is a beneficiary of the trust and it is not a unit trust (disclosed under subclause 20)
or a retirement scheme whose membership is open to the public.

Each council must make a summary of the information contained in the register publicly available; and
ensure that information contained in the register is only used or disclosed in accordance with the
purpose of the register; and is retained for seven years.

The Health and Safety at Work Act 2015

The Health and Safety at Work Act 2015 aims to create a new culture towards health and safety in
workplaces. A council is termed a Person Conducting a Business or Undertaking (PCBU) - all involved
in work, including elected members, are required to have a duty of care. Elected members are
“officers” under the Act and officers are required to exercise due diligence to ensure that the PCBU
complies with its duties. However, certain officers, such as elected members, cannot be prosecuted if
they fail in their due diligence duty. Despite this, as officers, the key matters to be mindful of are:

stepping up and being accountable,
identifying and managing your risks,
making health and safety part of your organisation’s culture, and

vVovovVov

getting your workers involved.
Councils have wide discretion about how these matters might be applied, for example:

publishing a safety vision and beliefs statement,

establishing health and safety targets for the organisation with your chief executive,

ensuring there is an effective linkage between health and safety goals and the actions and
priorities of your chief executive and their senior management, or

> having effective implementation of a fit-for-purpose health and safety management system.

Elected members, through their chief executive need to ensure their organisations have sufficient
personnel with the right skill mix and support, to meet the health and safety requirements. This
includes making sure that funding is sufficient to effectively implement and maintain the system and
its improvement programmes.

The Harmful Digital Communications Act 2015

The Harmful Digital Communications Act (HDCA) was passed to help people dealing with serious or
repeated harmful digital communications. The Act covers any harmful digital communications (like
text, emails, or social media content) which can include racist, sexist and religiously intolerant

24
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comments — plus those about disabilities or sexual orientation and sets out 10 communication
principles for guiding communication online. Under the Act a digital communication should not:

disclose sensitive personal facts about an individual

be threatening, intimidating, or menacing

be grossly offensive to a reasonable person in the position of the affected individual
be indecent or obscene

be used to harass an individual

make a false allegation

contain a matter that is published in breach of confidence

vV vV OV V VOV VY

incite or encourage anyone to send a message to an individual for the purpose of causing harm to
the individual

incite or encourage an individual to commit suicide

> denigrate an individual by reason of colour, race, ethnic or national origins, religion, gender, sexual
orientation or disability

More information about the Act can be found at Netsafe.

25
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