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Minutes of a meeting to hear submissions on an application for a easements 
over Ben Lomond Reserve from Skyline Enterprises Ltd held in the Council 
Chambers, 10 Gorge Road, Queenstown on Tuesday, 19 March 2019 
commencing at 1.00pm 

Present: 

Councillor Scott Stevens (Chair), Councillor John MacDonald 

In attendance: 

Dr Thunes Cloete (General Manager, Community Services), Mr Aaron Burt (Senior 
Planner - Parks and Reserves) and Ms Jane Robertson (Senior Governance Advisor) 

Commencement of the hearing 

The Governance Advisor called the meeting to order and asked the elected members 
to determine the Chairperson for the hearing.   

It was agreed that Councillor Stevens would chair the hearing.  

Councillor Stevens took the chair. 

Declarations of Conflicts of Interest 

No declarations of conflicts of interest were made. 

Confirmation of Agenda  

The agenda was confirmed without addition or alteration.   

Officer’s covering report 

Mr Burt summarised his report: 

• Skyline Enterprises Ltd (hereafter ‘SEL’) has applied for new easements over the
Ben Lomond Recreation Reserve associated with the company’s major upgrade of
its operation.  Easements sought were new Right of Way (‘ROW’) easements, new
in-ground easements over existing services, new in-ground easements for new
services and new easements for the right to store water (water pump stations).
The application had been publicly notified with two submissions made.

Applicant’s Presentation 

The applicant (SEL) was represented by Graeme Todd (Legal Counsel), Sean McLeod 
(Surveyor, Paterson Pitts Ltd) and Sean Dent (Planner, Southern Planning Group.)   

Mr Todd introduced the application.  He raised a potential procedural issue in that the 
information pack used to publicly notify the easement application had omitted one of 
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the plans.  Nonetheless, both submitters were aware of this issue meaning that there 
was is no prejudice to anyone and the hearing could proceed.  He also asserted that 
no questions of law were raised and the matters covered by the Environment Court 
did not need to be relitigated.   
 
There had been an initial desire to have the matters covered by the RMA and Reserves 
Act to be heard together but this would raise questions about the ability to hear and 
determine vs. hear and make recommendation.  This question had become academic 
because a direct referral to the Environment Court had been sought.  Accordingly, it 
had not been possible to deal with these issues as one package.   
 
Sean Dent read evidence on behalf of SEL.  His evidence concluded as follows: 
• Submitters’ concerns that were within scope had either been adequately 

addressed or would be through resource consent conditions.   
• The pleasantness, harmony and cohesion of the natural environment of the 

recreation reserve would not be adversely affected by SEL’s proposal. 
• Maintenance and enhancement of the public’s freedom of entry to and across the 

recreation reserve would not be impeded by the proposal.   
• The proposal was in accordance with the Reserves Act 1977 and could therefore 

be approved by Council.   
 
Councillor Stevens asked about the rockfall notification.  It was noted that the 
information pack had contained incorrect information about the rockfall mitigation park.  
Clarification was sought about the potential for interrupting Ziptrek’s business and it 
was noted that construction works intended to be 24 hour.    
 
Hearing of submissions 
 
Mr Basil Walker  
Mr Walker advised that he neither opposed nor supported the application but was an 
interested party who wished to protect the public.  He considered that there was 
inadequate consideration of the potential effects of fire in the application, including 
options for rescuing people from the site.  He was concerned about the risk to 
Queenstown tourism from a fire on the hill.   
 
Ziptrek Ltd 
Evidence on behalf of Ziptrek Ecotours Ltd was tabled and presented verbally by Mr 
Trent Yeo (Executive Director, Ziptrek Ecotours Ltd):     
 
• SEL proposed a complex network of easements but no easement conditions were 

presented for consideration.    Draft easement instruments with all relevant 
conditions should have been prepared and made available for all submitters to 
comment.   

 
• It was incorrect to claim that the conditions applicable to the consents also applied 

to the easements, so it was essential for relevant conditions in the consent also to 
be recorded in the relevant easement. 
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Mr Yeo provided further comment detailing his concerns: 
• This was a very large scale development that was getting bigger.  He had various 

concerns about the process wherein the application for easements had been 
separated from other parts of the proposal (e.g. carparking).   He also questioned 
the role of the Council’s agent, APL Property Ltd.  He had only seen the public 
notification of the easement application in the newspaper on 29 January with 
submissions due on 10 February.  This was a Sunday, meaning that submissions 
were effectively due on the Friday, with a day also lost through Waitangi Day and 
further delays because of the delivery of incorrect information.  Mr Yeo did not 
believe that directly affected parties should have to find out about an application of 
this type through the newspaper.   

 
• Ziptrek made use of trees and these were living structures which could be affected 

by overland water and erosion.  He had particular concern with the easements 
shown KK and LL on the plan.  This area was locally known as the ‘Bowling Alley’ 
and was an area vulnerable to overland water.  It was above Ziptrek’s operation 
and once a tree was removed it would not effectively be replaced for 30 years.  Mr 
Yeo asked that any applicable RMA conditions also be written into the easement 
texts so that they stood alone and did not need to be cross referenced.  He also 
asked the Council to create good fences between the Ziptrek and SEL operations 
so that affects would be easier to identify.     

 
• Ziptrek was not SEL’s competitor because if one did well, so did the other.  He 

commended SEL for the way they worked with Ziptrek, adding that Ziptrek had 
sought access through SEL leased land to power Ziptrek preferred to work 
harmoniously with SEL but this was made harder because the Council would not 
put fences in place.   

 
• Mr Yeo believed the application process was flawed and he was frustrated that the 

RMA and Reserves Act processes had been separated whilst SEL’s multiple 
applications had also made it difficult for anyone to respond.   

 
Mr Yeo confirmed that Ziptrek did not wish to increase beyond its existing footprint.   
 
Applicant’s Right of Reply   
 
Mr Todd presented a Right of Reply: 
 
• The application was not contrary to the Resource Management Act or the Reserves 

Act and both the RMA and RA issues had been dealt with.  He disagreed with the 
assertion that all the conditions of the easements needed to be set out for 
discussion at the hearing.  He also observed that it was not the applicant’s fault 
that the incorrect material had been provided.  

 
• The easement for Aurora was an easement in gross so that Aurora could provide 

for any third party so could therefore extend to Ziptrek.   
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• There had been extensive consideration of fire risk in the consent decision.  
Further, the NZ Fire Service had not submitted or appealed and SEL had operated 
without any fire incident on the reserve for 60 years.  He rejected the claim that fire 
was a case of “not if, but when”.   
 

• Although SEL admittedly occupied public land it had a lease giving it the right of 
occupation for another 48 years.   

 
• Ziptrek could have challenged the ORC decision on water discharge but had 

chosen not to. 
 

• SEL challenged the suggestion from Mr Yeo that the consent conditions should 
also be applied to the easements.   

 
The public part of the meeting concluded at 2.20pm and reconvened for deliberations 
at 2.21pm.   
 
Deliberations 
 
It was agreed that the scope of this hearing panel was to consider easements to 
activate the RMA decisions.  The panel agreed to accept the written and verbal 
submissions presented at the hearing as being within scope, noting that it was a 
hearing convened under the Reserves Act and not the RMA.   
 
In light of Mr Walker’s concerns about fire risk, regard was had to what, if any, risk the 
proposed easements posed to the public.   In response to this the panel determined 
that SEL’s health and safety plan should be available to the public at all times.   
 
There was extensive discussion about scope to apply the RMA conditions to the 
easements.   
 
Staff questioned this direction as it was unusual for easements to be excessively 
prescriptive.  Further if such conditions were varied two arms of Council could be 
enforcing different conditions.   
 
The panel asked staff to obtain advice from legal team if it was permissible to apply 
the RMA conditions to the easements  
 
There was further discussion about the concerns raised by Ziptrek about Stormwater 
run-off.  The panel noted that Ziptrek had not chosen to appeal the ORC decision and 
it was reasonable to rely on the integrity of the decision.   
 
It was noted that neither submitter had objected in a major way to the mistake with the 
information pack.  Further, suggested conditions had been referenced in the officer 
report.   
 
The meeting adjourned at 3.00pm pending legal advice.    
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The hearing reconvened on Thursday, 6 June in the Mezzanine Meeting Room, 
Queenstown Events Centre, Joe O’Connell Drive at 11.53am.   
 
Councillor Stevens was present with Councillor MacDonald joining via telephone.  In 
attendance were Aaron Burt (Senior Planner – Parks and Reserves) and Jane 
Robertson (Senior Governance Advisor).   
 
Councillor Stevens summarised the process to date.  He noted that a public hearing 
had been held on 19 March with the panel deciding to adjourn pending legal advice 
on whether conditions of consent could be carried over to the easements in order to 
protect the interests of submitter Ziptrek Ecotours Ltd which had expressed concern 
that future variations could erode SEL’s consent conditions.     
 
The legal advice was that the panel could include consent conditions in an easement 
but there was limited value in doing so because conditions of resource consent were 
already enforceable and it was preferable to use enforcement powers under the RMA 
than under the terms of an easement.  In any case, if Ziptrek was concerned about 
resource consent conditions not being enforced then including them in an easement 
would not allay these concerns as Ziptrek would not be a party to the easement. 
 
The legal advice had also noted that if Ziptrek had concerns to any future variations to 
consent they could simply object to the variation as an affected party.   
 
Accordingly, the legal advice had recommended that the addition of consent conditions 
to the easements was unnecessary  
 
In regard to the concerns raised by Mr Walker, the panel noted that there had been 
substantial assessment of the fire risk in the consent decision.   
 
Mr Burt was asked to circulate standard easement conditions for review by the panel.   
 

On the motion of Councillor Stevens and Councillor 
MacDonald the hearings panel resolved the hearings 
panel: 
1. Note the contents of this report; 

 
2. Consider the submissions received on the 

proposed intention to grant a series of easements 
to Skyline Enterprises Limited as detailed in the 
plans prepared by Paterson Pitts Group entitled 
‘Proposed easements’ and dated 23 October 2018; 

 
3. Determine that the easements are to be granted 

and recommend on that basis to Council.   
 
 
The meeting concluded at 12.03pm.   
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