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Introduction and background 

[1] The Admiralty Bay Consortium (ABC) is a grouping of eight corporate and 

individual interests in marine (mussel) farming. It proposed to extend its members' 

existing farms in Admiralty Bay, and the Council granted resource consents enabling 

that to be done, subject to some reductions in area, principally for reasons of 

navigation safety. Those applications were made in the course of 1999 and 2000 

and the Council hearing was in 2001. This Court has made interim decisions in 

2006 and 2009. It is immediately obvious then that the proceedings about them 

have been very long, and at times rather tortuous. 

[2] It should be understood that when the applications were first considered and 

decided upon by the Council, there was no evidence that Admiralty Bay was a 

significant habitat for Dusky Dolphins, and the relevant portions of Part 2 of the RMA 

were not brought into the equation on that account. The evidence about the use of 

the Bay by Dusky Dolphins began to come to public light c2003 and has evolved 

into the central issue in considering the ABC proposals. In decisions issued in 2005 

and 2006, (Kuku Mara Partnership v Marlborough DC W37/2005, and Friends of 

Nelson Haven and Tasman Bay & Ors v Marlborough DC, W36/2006, both dealing 

with proposed marine farms elsewhere in the Bay), the Court found that the Bay was 

a significant habitat for Dusky Dolphins (which are plainly indigenous fauna) in terms 

of s6 RMA, and that view is not in dispute. In the balance of this decision, 

references to dolphins should be understood as meaning Dusky Dolphins. 

[3] In respect of the current applications and appeals, by 2009 the parties all 

accepted that more information about the dolphins' use of the Bay was necessary 

before any principled decisions could be made. The proposal on the table was to 

defer further action until well-designed and sufficiently long-term studies could be 

made to provide that information. Also, and as part of the parties' recognition of the 

centrality of the dolphin issue, substantial modifications of the proposals were being 

suggested - eg the deletion of mid-bay (rather than perimeter) farms altogether; the 

possibility of removing farm structures from the water during the time the dolphins 

migrated into the Bay, and others. 

Having traversed the then available evidence about the potential effect on the 

olphins' habitat in, and use of, the Bay by inserting more marine farm structures 

its waters, we came to these conclusions in decision (W027/2009): 
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[32] The only principled way forward that we can see is to defer final resolution of all of 

these appeals until the results of the three-year study [ie, into the Dusky Dolphin use 

of the Bay] are known, and decisions can be taken on the basis of what it may 

disclose, additional to what is already known .... 

[33] We are very conscious that these applications have been live, and unresolved, for 

a very long time already. But the only decisive outcome we could deliver now is to 

decline both applications, because we cannot properly assess effects. Further, we do 

point out that notwithstanding that extraordinarily long lead-time significant, indeed 

fundamental, modifications were being made to the proposals even as the hearing 

continued. In those circumstances, the parties can hardly wonder that issues of 

sufficiency and certainty of information loom large .... 

[35] Formally then, the appeals are adjourned without a further hearing date being set 

at present. When the study is complete, and the further information collated and 

analysed so that the Court can consider it, the parties should seek a further hearing 

date. 

[5] There matters were left, with the expectation that during the course of 2012 

the results of the study would be known, the hearing would be resumed, and a final 

decision given with the benefit of the information gleaned from the baseline studies. 

[6] In September 2011 the Court was advised that no studies had yet been done, 

but that they could shortly commence, and could conclude in May 2014. 

[7] For the reasons given in the decision Marlborough Aquaculture Ltd v 

Marlborough DC [2011] NZEnvC 327, the Court agreed to adjourn the appeals until 

such time as the studies were completed, and they now have been. The 

Marlborough Aquaculture Ltd applications, the appeals about which were being 

dealt with concurrently with this proceeding, are not now pursued, and the ABC 

proposal is now to extend (to a somewhat lesser extent than previously proposed) 

its existing perimeter farms in the Bay. There were no issues raised about the 

scope of the revised application being within the terms of the original applications, 

and we need not spend time on that. 

[8] Happily, the members of the Court who have heard the successive rounds of 

evidence and submissions as these issues have slowly moved forward, remain 

have to be heard afresh has, fortunately, not come to pass. 
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The parties' current positions 

[9] The ABC recognises that the now available information about seasonal use of 

the Bay shows that the dolphins are present for significantly more of the year than 

previously thought. It is clear that they are present in significant numbers from late 

autumn, thorough winter, and well into spring - ie seven or eight months out of 

twelve. Against that knowledge, ABC has acknowledged that the previously 

suggested seasonal removal of some lines is not a workable proposition, and does 

not now advance that as a possible solution. As noted, the originally proposed mid

bay farms are not pursued. 

[1 0] Accepting also that the present state of knowledge requires a precautionary 

approach (a topic to which we shall return) ABC's proposal now is to put in place an 

adaptive management plan (AMP) for the expansion of the farms to provide 

assurance that if adverse effects do emerge, steps can be taken to remove the 

cause of those effects, and that the effects can be reversed. The area of the 

proposed extensions is now reduced from c148ha to 60.45ha. If granted that would 

mean that ABC's total farm area would be c289ha, or some 10.4% of the inner Bay's 

total area of 2, 781 ha (for present purposes, the area of the outer Bay, and the 

Current Basin to the south of French Pass, are not really relevant). The extensions 

would be on the seaward side of ABC's 23 existing farms, but the extensions would 

still be within 300m of mean low water springs. 

[11] Much condensed, the AMP now proposed is that the additional areas should 

be occupied in two stages. The first would consist of not more than 50% of the total 

proposed extensions, leaving the balance for the second stage. It is envisaged that 

Stage 1 would be in place for a minimum of 3 years, with an annual monitoring 

regime. Depending on monitoring outcomes, Stage 2 could proceed; Stage 1 could 

remain, or Stage 1 could be removed. 

[12] The Friends of Nelson Haven and Tasman Bay Inc (the Friends) are the 

appellant in the proceeding, and Mr Ironside appeared both for the Friends and for 

Marlborough Environment Centre, a s274 party to the appeal. In his opening, Mr 

Ironside emphasised the ... cascade of ecological connections ... (to take Professor 

Bernd Wursig's description) flowing from the bait-balling feeding tactics of the 
~ 

~~,sEAl 0~ ?:t. dolphins in the Bay. The dolphins, working co-operatively, herd target fish such as "' . -~ 
p· chards into closely packed balls and push them towards the water surface, so 
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making them available to other species such as sea birds, seals and sharks. In 

particular, the Friends emphasised the presence in the Bay of King Shags, but also 

noted the other eleven important species of seabirds that have been recorded as 

foraging in the Bay, with a still further ten species recorded as resting and feeding 

there. 

[13] King Shags are endemic to the Marlborough Sounds - the only seabird with 

that status. They are one of the rarest seabirds in the world - numbering less than 

1000 mature individuals, and are classified as threatened under both the IUCN and 

the New Zealand Threat Classification System. The Department of Conservation's 

Threat Classification System has them as nationally endangered. They 

predominantly feed on flatfish species, diving and foraging to depths of between 

1Om and SOm. Admiralty Bay is within the foraging range ( c25km) of three breeding 

colonies on the Trio Islands, Rahuinui and (northern) Stewart Island. The Friends' 

argument here is that all benthic habitats within the Shags' foraging range should be 

recognised as significant habitat and regarded as critical for the survival of the 

species. 

[14] The Director-General of Conservation is a s271A party to the proceeding. In 

short, the Director-General opposes any extensions of the existing farms in the Bay. 

His position is that any adaptive management regime can only work, and be truly 

precautionary, when it can . . . robustly inform future management decisions and 

unambiguously direct future action. Ms Jamieson cites the judgment of the 

Supreme Court in Sustain Our Sounds Inc v The New Zealand King Salmon Co Ltd 

[2014] NZSC 40 [2014], 1 NZLR 673 in support of that position, and we shall return 

to that. Noting the evidence of Professor Wursig and Mr Andrew Baxter, Ms 

Jamieson submits that the available information discloses extremely high inter

annual and intra-annual variability of dolphins' presence in the Bay, meaning that 

there really is no normal to be taken as a reliable baseline. That means that there 

would be no identifiable trigger points to warn of a damaging decline in dolphin 

presence in the Bay. Further, there is no basis on which to assess a cause and 

effect relationship between expansion of the farms and dolphin presence in, and use 

of, the Bay. 

[15] The Council acknowledges the information about Dusky Dolphins which has 

~. come to hand since its decisions were made in 1999 - 2000, and accepts that what 
-~<;?tAL Ot:: 1: 
"-X'' ~ now known puts a significantly different perspective on the matters to be 
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considered. It also reminds us that what ABC proposes now, by way of further 

marine farm structures, is very different from what the Council considered. That 

means, we accept, that the regard to be had to the Council's decision under s290A 

must be very qualified. 

[16] On the substantive issues the Council's position, expressly recognising that it 

has ... no persuasive right or obligations ... is put by Ms Radich in this way: 

The key issue which . . . will determine these appeals is whether an adaptive 

management plan which contemplates the occurrence of potentially significant 

adverse effects up to an undesirable limit, within a significant habitat and on an 

indigenous species, is consistent with the threshold of effects required to be applied to 

an assessment of this Proposal (and particularly the thresholds in the MSRMP and 

Policy 11 of the NZCPS) and the precautionary approach which must be applied in 

terms of Policy 3 of the NZCPS. 

We adopt that summary as correctly identifying the core of the issue to be resolved 

in this proceeding. 

The applicable law 

[17] As noted, the applications were first lodged in 1999 and the Council decisions 

were made in 2001. Appeals were lodged shortly thereafter. That means that, in 

terms of s 112 of the Resource Management Amendment Act 2003, if an application 

for a resource consent was made before that enactment . . . the continuation and 

completion of that matter (including any rights of appeal) must be in accordance with 

the principal Act as if ... the amendment Act had not been passed. Similarly, in 

terms of s1 09 of the amendment Act, and expressly despite sections 62(3), 67(2), 

and 75(2) . . . a regional policy statement or a plan in force on the date of the 

commencement of this section does not need to give effect to a New Zealand 

coastal policy statement, but must not be inconsistent with it. 

Planning status 

[18] It is accepted that the site as a whole is contained within the Coastal Marine 

Zone 2 (CMZ 2) of the Marlborough Sounds Resource Management Plan (MSRMP). 

Marine farms between 50m and 200m of the mean low water springs line are 

discretionary activities. Those extending beyond 200m (which is the case for all 

those being considered) are non-complying activities. That means that one of the 

thresholds contained in the former s 1 05A (now s 1 040) must be passed before a 

esource consent can be considered, but it is to be noted that the Sounds Plan does 

t elaborate upon the difference between discretionary and non-complying in terms 
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of assessment criteria. The thresholds are that the adverse effects of the proposed 

activity of the environment will be minor, or that the activity will not be contrary to the 

objectives and policies of the relevant planning documents. 

The presently existing but unconsented farm areas 

[19] As is well-known, some marine farms within the Bay were established pre the 

Resource Management Act, and are authorised by Marine Farm Licences issued 

under earlier legislation. Those licences terminate in 2024. But it was drawn to our 

attention, and we do not recall hearing of it previously, that there are considerable 

areas of the existing marine farms in the Bay that have been established and used 

without the blessing of any form of consent. Relevant to the present application, 

17 .6ha of the total sought of 60.45ha already exists as unconsented farm space. 

The net increase, if the proposal goes ahead, would therefore be 42.85ha. We were 

told that these areas, rather euphemistically described as the off-site developments, 

came about because of inaccuracies with the original GPS data and anchor 

placements. That is as maybe, but the unconsented areas cannot, obviously, be 

regarded as part of a permitted baseline, nor of a lawful existing environment. 

The precautionary principle and adaptive management 

[20] As discussed in the Court's decision in Friends of Nelson Haven and Tasman 

Bay v Marlborough DC (W36/2006) the precautionary principle is increasingly 

relevant in considering marine farming in the Bay (and indeed in the Marlborough 

Sounds generally): 

[18] ... It is self-apparent that, simply in terms of space to put them, the inner Bay is 

approaching saturation point for inshore - ie within 200m or so of the shoreline -

marine farms. For the expansions, in some cases beyond the 200m line, sought in 

these applications we accept the evidence that the habitat provided by the waters of 

the inner Bay must be approaching a point where the preservation and protection 

required by s6, and the matters to which particular regard is to be had under s7, 

become increasingly dominant factors in the balancing exercise. In other words, the 

precaution inherent in the RMA will be increasingly likely to outweigh factors such as, 

for instance, economic wellbeing. 

[21] Considering the precautionary approach (to distinguish it from the principle) -

as per the Rio Declaration of 1992 - is not helpful in the New Zealand context. That 

approach is in these terms: 

Principle 15 

In order to protect the environment, the precautionary approach shall be widely 

applied by States according to their capabilities. Where there are threats of serious or 
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irreversible damage, lack of full scientific certainty shall not be used as a reason for 

postponing cost-effective measures to prevent environmental degradation. 

[22] The precautionary principle, as developed in New Zealand case law, has a 

different emphasis. It comes into play where there is uncertainty about the 

likelihood, or possibility, of adverse effects arising from a given activity, and/or the 

significance of those adverse effects. Where that is so, the principle holds that 

commensurate caution should be applied to any necessary decision-making. So, 

applying that concept to the present debate, the question must be whether there is a 

foreseeable likelihood, or possibility, that extending the existing marine farms would, 

or might, so reduce the area of usable habitat for the dolphins that there would be 

an appreciable decline in the Bay's population. A similar issue arises about possible 

effects on the King Shag population. 

[23] One possible tool for giving effect to the precautionary principle is that of 

adaptive management. That usually will involve a staged establishment and 

operation of the activity in question. At each stage, the adverse effects, if any, are 

to be measured against a known baseline. If the effects are both attributable to the 

activity, and adverse beyond a pre-set limit, then that stage of establishment and 

operation is to be reversed. It follows from that last point that it must be reliably 

predictable that the reversal will allow the affected environment to return to its 

undamaged state. 

[24] So it follows that an adaptive management regime, to give effect to the 

precautionary principle must have, at the very least: 

• A clear baseline against which future effects can be measured; 

• A means of reliably measuring the nature and extent of future adverse effects; 

• A means of knowing that a given adverse effect is the product of a known 

cause. 

• Certainty that the identified cause can be stopped, and that any adverse 

effects attributable to it can be reversed. 

[25] That prescription fits, we think, with the comments made by the Supreme 

Court in Sustain Our Sounds Inc v The New Zealand King Salmon Co Ltd [2014] 

NZSC 40 [2014], 1 NZLR 673 (at para [133]) as to what is required of an effective 

We accept that, at least in this case, the factors identified by the Board are appropriate 

to assess this issue. For convenience we repeat these here: 
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[a] There will be good baseline information about the receiving environment; 

[b] The conditions provide for effective monitoring of adverse effects, using 

appropriate indicators; 

[c] Thresholds are set to trigger remedial action before the effects become overly 

damaging; and 

[d] Effects that might arise can be remedied before they become irreversible. 

The Court held that a threshold point had to be reached before an adaptive 

management regime could be considered appropriate - there must be an adequate 

evidential foundation to have a reasonable assurance that the regime would 

sufficiently reduce uncertainty, and adequately manage residual risk. Noting that 

the Court expressed the proviso ... at least in this case ... we have to say that we 

see no material difference between that case and this in assessing the requirements 

of an effective AMP. 

New Zealand Coastal Policy Statement 

[26] The New Zealand Coastal Policy Statement 2010 has this policy, specifically 

calling for the kind of process we have just discussed (while, perhaps a little 

unhelpfully, calling it an approach), in certain circumstances: 

Policy 3 Precautionary approach 

( 1) Adopt a precautionary approach towards proposed activities whose effects on 

the coastal environment are uncertain, unknown, or little understood, but potentially 

significantly adverse. 

(2) In particular, adopt a precautionary approach to use and management of coastal 

resources potentially vulnerable to effects from climate change, so that: 

(a) avoidable social and economic loss and harm to communities does not occur; 

(b) natural adjustments for coastal processes, natural defences, ecosystems, habitat 

and species are allowed to occur; and 

(c) the natural character, public access, amenity and other values of the coastal 

environment meet the needs of future generations 

On the present state of knowledge, placing more marine farm structures within the 

habitat for dolphins provided by the Bay would seem to be exactly the sort of 

situation Policy 3(1) should be held to apply to. It is to be emphasised that ABC 

accepts that to be so - the live issue is whether its proposal gives effect to that 

precautionary approach. 

Policy Statement and Marlborough Sounds Resource 



Radich pointed to the threshold provisions of the MSRMP, which give effect to the 

relevant provisions of the Marlborough Regional Policy Statement, which are these: 

Objective 5.3.1 0 - The natural species diversity and integrity of marine habitats be 

maintained or enhanced. 

Policy 5.3.11 - Avoid, remedy or mitigate habitat disruption arising from activities 

occurring within the coastal marine area. 

Method 5.3.12(a)- Identify in resource management plans areas of significant marine 

habitat and include controls to protect those habitats. 

Policy 7.2.1 O(d)- Allocation of space for aquaculture in the coastal marine area will be 

based on marine habitat sustainability, habitat protection, landscape protection, 

navigation and safety, and compatibility with other adjoining activities. 

Policy 8.1.6- Preserve the natural character of the coastal environment. 

[28] In particular Chapter 4 of the MSRMP deals with what it describes as the ... 

primary resource management issue ... of the ecological values of the Sounds and 

adverse effects on its indigenous flora and fauna. Indeed, the single management 

issue addressed is the potential for the . . . degradation of . . . the habitat of 

indigenous fauna. The presence of structures in the water is identified as a 

particular issue of concern, or a significant threat to the habitat, in these terms: 

Degradation of coastal marine habitats arising from structures 

[29] Assessment criteria are contained in Rules 35.4.1, 35.4.2.3.1 and 2, and 

35.4.2.7. General assessment criteria are: 

Rule 35.4.1.1.5.3- The likely effects of the proposal on any significant environmental 

features and in particular that the proposal does not: 

[a] Adversely affect any habitat of any indigenous species or any ecological 

value identified in Appendix B, [see Volume 2] or 

[b] Compromise the integrity of any terrestrial or marine ecosystem. 

[c] Diminish the natural character of the locality, having regard to the natural 

character areas identified in Appendix Two, Volume One. [see Item D] 

Also relevant are the assessment criteria in: 

Rule 35.4.2. 7 - Occupation of the Coastal Marine Area 

[a] The effect on other users of the coastal environment. 

[b] The effect on cultural and landscape values. 

[c] Any effects on the ecology, fauna and flora of the surrounding environment. 

Is the proposed adaptive management plan sufficient? 

planning documents point 

erfully and unmistakeably to a conservative approach to the use of the marine 
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habitat and the protection of its ecology. With that directive in mind, we consider 

whether the proposed AMP will provide the necessary assurances. 

[31] Coming from the studies done on dolphin occupation of and activities in the 

Bay, there is significantly more information than there was. We note though that 

Professor Wursig, who has undertaken and guided much of the research into this 

population of dolphins, and who was called jointly by the Council and the Director

General, confirms, as he has done in earlier evidence, that it is clear that the 

dolphins avoid the near-shore areas of the bay where marine farms are present, and 

that it is the farms, and not some other causative factor such as depth or prey 

distribution which drives that behaviour. 

The applicant's evidence about dolphin presence in the Bay 

[32] Dr Deanna Clement provided data on the abundance and trends of Dusky 

Dolphins in Admiralty Bay. The annual abundance estimate for the years 1998 -

2004 was 711 dolphins. A statistical calculation of the error of estimate was 

provided by the 95% confidence interval indicated by a vertical line on a graph 

(Clement EIC figure 3) but without any stated measure of that confidence interval. 

The confidence interval appears to lie in the range of 600 - 830 dolphins. 

[33] The annual abundance estimate for the years 2005 and 2006 is very similar at 

712 dolphins. The 95% confidence interval appears to lie in the range 500 - 1130 

dolphins. The confidence interval in this case is much larger presumably because of 

the fewer observations. 

[34] The annual abundance estimate for the years 2011 and 2012 was 1147 

dolphins. No confidence interval was shown for these results. 

[35] The mean weekly abundance estimates were also provided for each of the 

years 2000 - 2006. (Clement EIC figure 4.) The numbers of dolphins varied 

between 272 in 2001 and 105 in 2005. Confidence intervals were shown for each 

year but no measure was provided. The results showed a possible decline after 

2003 in the mean number of animals regularly using the Bay on any given week. 

[36] Encounter rates were also measured for the years 2001 - 2006 and 2011 -

This is the relative index for the mean number of dolphin groups that might be 
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observed in Admiralty Bay each winter over one hour of surveying. Results varied 

from 6 down to 0.46 and showed a distinct declining trend. 

[37] A similar declining trend was reported for the mean proportion of groups 

initially observed feeding in Inner Admiralty Bay. 80% of the group were observed 

to be feeding in 2001 and 38% in 2006. 

[38] On this evidence Dr Clement concluded that: 

Based on winter estimates and demographics, more dusky dolphins are now visiting 

the greater Admiralty Bay region over winter. But rather than steady numbers of 

dolphin staying throughout the winter months, fewer animals appear to be remaining 

for as long as the 2000 - 2001 findings, and this continues to decline. (Clement EIC 

paragraph 10.6 (c).) 

Dr Clement also concluded that: 

There also appears to be a shift away from coordinated prey herding over winter to 

more individual foraging strategies, perhaps associated with the smaller group sizes of 

dolphins now observed. (Clement EIC paragraph 10.6 (d)). 

[39] Interestingly, Dr Clement ended her evidence in chief at para 10.10 by saying: 

The fact that dusky dolphin population dynamics within Admiralty Bay appear to be 

undergoing large-scale changes suggests that this species might potentially be less 

resilient to any additional modifications within their current habitats. 

Nevertheless she considered that because the mussel farming structures can be 

removed and their effect eliminated, it is appropriate to adopt an adaptive 

management approach. 

[40] The adaptive management approach suggested by Dr Clement is, broadly, to 

continue to monitor the occurrence and behaviour of dusky dolphins and, if the 

results lie below the previously observed variability limits, then the additional mussel 

farms would be removed. Dr Clement did not provide us with the actual 

measurements to be undertaken, or the actual measurement in each case that 

would define the level at which action would be required. She refers to the limits of 

variability and presumably means the averages already reported, less the 

confidence intervals, but we were not given these figures, nor indeed the reasoning 

for adopting such an approach. 

Or::,.. [41] Dr Simon Childerhouse supports the adaptive management approach ---------- , -x 
«'s gested by Dr Clement. He considers that the criteria adopted for this regime 
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measure the state of the dolphins and provide for remedial measures if those criteria 

are exceeded. He considers that approach avoids the difficulties that arise from a 

lack of suitable baseline data, the high variability of the baseline data, and the 

inability to establish a cause and effect relationship. However he also does not 

provide the criteria. That he leaves to an annexure in the evidence in reply of Mr 

John Kyle, the applicant's planner. 

[42] Mr Kyle proposes, in his Annexure 3, that annual winter monitoring will collect 

information on four surveillance indicators under the two categories of population 

estimates, and contextual demographics. The four indicators are inter annual winter 

abundance estimates, mean weekly winter abundance estimates, mean winter 

encounter rate, and winter feeding behaviour prevalence. 

[43] After three years of monitoring, presumably with the additional mussel farms in 

place, Mr Kyle proposes that a decline in dolphin behaviour would be shown by a 

sustained decline in the population estimates and in the contextual demographics. 

Why there needs to be a decline in one case and a cumulative sustained decline in 

the other case is not explained. 

[44] Lower bounds for the indicators are established at the lowest value of the 

confidence interval for the lowest average year or week. No justification or 

reasoning is provided for selecting this value. The inter annual abundance 

estimates for 1998 - 2004 and those for 2005 - 2006 are about the same at 711 

and 712 respectively but the confidence interval for the longer period is considerably 

smaller (ie the measure is more certain). If the lower bound for that indicator was 

based on the longer period of record then the indicator lower bound would be 

significantly higher. Indeed why confidence intervals should be taken into account 

at all is not explained. 

[45] Mr Kyle also describes additional criteria for so called zones of concern. If 

monitoring shows results that fall in these zones of concern then further monitoring 

and ultimately action to limit mussel farming would be required. Again the basis and 

justification of these values and consequent actions are not explained. 



... largely because of the intra and inter-year variability, we still do not know the long 

term trends, and so not do have clear enough information to predict occurrence 

pattern for the next five or ten years, for example. 

[47] Directly addressing the concept of adaptive management Professor Wursig 

noted (and we make no apology for quoting him at some length): 

60 ... In particular, an adaptive management regime which is premised on 

detecting changes on the wider population or at the level of numbers of 

animals utilising the bay would be ineffective. 

61 A key problem within an effective adaptive management regime in this 

case is the high variability in dusky dolphin abundance and usage of 

Admiralty Bay evident in the existing information we have .... 

62 Doctor Childerhouse in his evidence mentions tracking the state and 

health of the population (paragraph 5.2), but it is unclear what metrics would 

be used as surveillance indicators, and how these could be linked to mussel 

farms. Dr Clement (paragraph 9.9) suggests using some of the long-term 

metrics discussed in her Section 7 (eg total abundance, weekly abundance, 

and encounter rates) as a starting point. However, because of the variability 

in the baseline information it is very hard to identify appropriate indicators for 

the monitoring of effects. If the indicators chosen have to do largely with 

whether there is a population level or even only bay-wide change in 

numbers of dolphins and overall use of habitat as related to experimental 

addition (or deletion) of mussel farms, then there would need to be intensive 

and long-term effort to ascertain such potential effects. Dr Clement 

mentioned >20 years, and I concur. . . . I agree with statements by 

Srinivasan et al (2012) and Dr Clement in her evidence that such 

fluctuations may be caused by presently unknown larger scale drivers such 

as prey availability patterns (inside and out of the bay), with secondary 

drivers perhaps being more direct and anthropogenic effects such as fishing 

and mussel farming, but these effects are presently unknown at any level 

except for direct exclusion of dolphins by mussel farms. If the indicators 

have to do with whether the areas of the mussel farm would no longer be 

used by dolphins, then the effect may be able to be determined more easily 

and rapidly. However, I question the sense of such an approach as we 

already know that mussel farms tend to exclude most dusky dolphin use. 

63 Although mussel farms could be taken away if adverse effects arose, it 

would be very difficult to set appropriate thresholds or metrics for the 

identification of these effects; and because population level effects would 

not be detectable for a long-time, it is unlikely that an effect could be 
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measured well enough for the remediation action to be triggered, so this 

becomes a moot point. 

[48] We find that line of reasoning very convincing. Effective monitoring of adverse 

effects, using appropriate indicators (as the King Salmon judgment puts it) raises at 

least two issues that, with present knowledge, cannot be accurately known or 

determined. The first is that of the indicator itself. Should it be just population 

numbers at a certain time of year? Should it be the times of arrival in significant 

numbers, or departures in significant numbers? Whichever measurement is chosen, 

what number should/would be regarded as the baseline? 

[49] Assuming those issues can be resolved, and an adverse effect is measured, 

how is a cause to be attributed to that effect? As was mentioned as an example in 

the hearing, a catastrophic oil spill in a habitat could provide an identifiable cause of 

animal deaths, or of abandonment of the habitat. Such a cause, and its extent, 

would be immediately apparent to any above-surface observer. But something less 

dramatic and obvious, and taking longer- possibly years or more -for its causative 

link to emerge, may have done irreparable damage before cause and effect can be 

identified. 

[50] We have borne in mind that the ABC suggestion is that if any adverse effect 

on the dolphins is observed, then the additional lines will be removed, even if it 

cannot be established that they were the cause. That is all very well, and no doubt 

well-intentioned, but the uncertainty of the baseline and the elapsed time before an 

adverse effect can be demonstrated means, in our view, that the concession of not 

requiring a proven causal link does not remove the problem. 

The evidence about King Shags 

[51] In considering fauna in general, there is as mentioned earlier, the related but 

distinct subject of the habitat of King Shags in and around Admiralty Bay. 

[52] We received evidence on King Shags from Dr Paul Fisher and Dr David 

Thompson on behalf of the Friends and the Applicant respectively. The witnesses 

prepared a joint witness statement (JWS)1 where they agreed, relevantly, that: 

int Witness Statement: Seabird experts 25 May 2016 
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• Inner Admiralty Bay and the proposed mussel farm sites are within the 

25 kilometre foraging range of the New Zealand King Shag (King Shag) 

breeding colonies at (northern) Stewart Island and Trio Islands (11 and 

20 kilometres respectively from Hamilton Island). 

• Admiralty Bay forms part of the Marlborough Sounds Important Bird 

Area (IBA) recognised for its global significance to seabirds. Significant 

numbers of breeding King Shag, Fluttering Shearwater and Australasian 

Gannet feed within Admiralty Bay. 

• The Marlborough Sounds IBA is defined by the seaward extensions to 

seabird colonies and includes coastal congregations of non-breeding 

seabirds. The qualifying species: King Shag, (foraging range 25 

kilometres from colony) and extent of foraging depth (50m); at sea 

feeding/aggregations for Fluttering Shearwaters and Australasian 

Gannet (occurring throughout Admiralty Bay and outer Sounds); and 

Fairy Prion (occurring mainly outer Admiralty Bay and outer Sounds). 

Seabird species groups (multi-species) not listed above. 

• It is recognised that inner Admiralty Bay is part of the wider Admiralty 

Bay marine ecosystem, which includes unique feeding assemblages of 

seabirds and marine mammals; 

• King Shag Area of Occupancy (defined in the Marlborough Sounds 

Important Bird Area) is significant habitat for the King Shag given its 

small population; 

• New Zealand has adopted a national threat classification system under 

which King Shag is listed as Nationally Endangered, based on a 

restricted range in a population between 250 to 1000 mature individuals. 

This species qualifies for listing as Threatened under both the IUCN and 

New Zealand threat classification systems; 

• Sightings of King Shags in the Marlborough Sounds represent locations 

of birds at a point in time but not the true extent of their feeding habitat 

or quantify the relative importance of feeding areas (e.g. because their 

benthic prey distribution and density vary over time). 

• It is agreed that New Zealand King Shag population size has maintained 

low numbers (ie less than 1000 individuals) in modern times; 

• They agree that there are methodological limitations on data collections 

and some large gaps between surveys. Dr Thompson is of the view that 

it appears over time, the numbers appear to be about the same; 

16 



• Dr Fisher is of the view that there is insufficient information describing 

King Shag breeding population dynamics to describe the population as 

stable and fully understand the vulnerability of the King Shag species to 

anthropogenic and natural stressors. 

[53] It is clear there are many areas of agreement between the experts in respect 

of King Shag in Admiralty Bay. The matter of the long term stability of the 

population is a significant area of disagreement. As already noted Dr Thompson's 

evidence, based on population counts and estimates is that the King Shag 

population appears to be at least stable but relatively small.2 

[54] Dr Fisher's evidence, while noting the difficulties of accurately counting the 

colonies is that: 

The colony counts alone cannot be used to determine the long term stability of the 

population because the count does not reflect the number of breeding attempts, 

weather-related breeding failure events or age and sex ratio of birds, the latter 

determining the number of potential breeding pairs.3 

[55] Both witnesses acknowledge that current lack of information about the biology 

of the King Shag and it limits one's ability to fully assess potential impacts of the 

proposed development. 

[56] Dr Fisher's evidence is that the total area of inner Admiralty Bay occupied by 

marine farms equates to 9% of the King Shag foraging area in inner Admiralty Bay.4 

[57] The majority (92 %) of the global King Shag population is spread across four 

main and four smaller breeding colonies all located in offshore islands in the outer 

Sounds. 

[58] Admiralty Bay is within the foraging range of King Shag from three breeding 

colonies (Trio Islands, Rahuinui and (northern) Stewart Island). 

[59] Mr Ironside submitted that as the experts had agreed the total number of King 

Shags globally is less than 1000 mature individuals and that the whole of the King 
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Shag Area of Occupancy is significant habitat then this habitat should be recognised 

as critical to the survival of the species. As noted earlier in our decision when 

discussing the Dusky Dolphin, it is the Friend's case that the significance of the 

habitat should not be considered in isolation but, as Professor Wursig has described 

the interactions between various species as the cascade of ecological connection 

sea birds are an important part of this cascade: and Mr Ironside submits: 

A precautionary approach to further marine farm development within Admiralty Bay is 

warranted until there is a more co-ordinated research effort to promote a better 

understanding of the Admiralty Bay ecosystem, and threats and risks to its food web 

inter-relationships. 5 

[60] It is agreed in the JWS that the King Shag qualifies for listing as threatened 

under both the International Union for Conservation of Nature and Natural Reserves 

and the New Zealand Threat Classification System, and that for the International 

Union the category following threatened is extinction. We see this as strongly 

supporting the need for a precautionary approach to any activity which will, or even 

could, affect the viability of the habitat for these birds. 

[61] As noted below, Policy 11 of the NZCPS requires protection of the indigenous 

biological diversity in the coastal environment by avoiding adverse effects of 

activities on indigenous taxa that are listed as threatened in the New Zealand Threat 

Classification System, and habitats of indigenous species where the species are at 

the limit of their natural range or are naturally rare. 

[62] There have been no recordings of King Shag foraging within marine farms in 

Admiralty Bay or Current Basin (or in any other bays with high densities of marine 

farms such as Forsyth and Beatrix Bays) and we accept that the presence of marine 

farms appears to preclude King Shag from foraging under marine farms. It must 

follow that further reducing significant habitat, as the proposed extensions would, fail 

the directive of Policy 11 of the NZCPS. 

[63] We accept that the proposed extensions do not, in percentage or spatial 

terms, reduce the available King Shag foraging area by a great deal, and we note Dr 

Thompson's evidence that King Shag foraging distribution in Admiralty Bay is 

patchy; that Admiralty Bay is not particularly important for foraging King Shags6 and 
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his conclusion that the effects of the extensions on King Shag in Admiralty Bay are 

... hard to draw a conclusion other than it would be largely unaffected. 7 

[64] However the proposed extensions will constitute a further cumulative impact 

on King Shag habitat and, on its face, Policy 11 of the NZCPS (which we are about 

to discuss) requires such encroachment to be avoided. 

Section 104(1)(b)- national planning documents 

[65] We have discussed some parts of the NZ Coastal Policy Statement at para 

[26]. Two further parts of the document reinforce the importance of the issues, and 

thus the care to be taken in decision-making. Taking them in numerical order, the 

first is Policy 8, which is not of direct relevance to the immediate issues, but does 

neatly summarise the importance of marine farming: 

Aquaculture 

Recognise the significant existing and potential contribution of aquaculture to the 

social, economic and cultural well-being of people and communities by: 

(a) including in regional policy statements and regional coastal plans provision for 

aquaculture activities in appropriate places in the coastal environment, 

recognising that relevant considerations may include: 

(i) the need for high water quality for aquaculture activities; and 

(ii) the need for land-based facilities associated with marine farming; 

(b) taking account of the social and economic benefits of aquaculture, including any 

available assessments of national and regional economic benefits; and 

(c) ensuring that development in the coastal environment does not make water 

quality unfit for aquaculture activities in areas approved for that purpose. 

[66] The second is Policy 11, which is directly relevant to the present issues: 

Indigenous biological diversity (biodiversity) 

To protect indigenous biological diversity in the coastal environment: 

(a) avoid adverse effects of activities on: 

E page 164. 

(i) indigenous taxa that are listed as threatened or at risk in the New Zealand 

Threat Classification System lists; 

(ii) taxa that are listed by the International Union for Conservation of Nature 

and Natural Resources as threatened; 

(iii) indigenous ecosystems and vegetation types that are threatened in the 

coastal environment, or are naturally rare; 
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(iv) habitats of indigenous species where the species are at the limit of their 

natural range, or are naturally rare; 

(v) areas containing nationally significant examples of indigenous 

community types; and 

(vi) areas set aside for full or partial protection of indigenous biological 

diversity under other legislation; and 

(b) avoid significant adverse effects and avoid, remedy or mitigate other adverse 

effects of activities on: 

(i) areas of predominantly indigenous vegetation in the coastal environment; 

(ii) habitats in the coastal environment that are important during the 

vulnerable life stages of indigenous species; ... 

The direct references to protection of indigenous biological diversity and avoidance 

(ie not allow to happen at all) of adverse effects on indigenous taxa that are 

threatened or at risk [see para [13] re King Shags], and on habitats of rare 

indigenous species, are unmistakably strong and directive. 

Regional planning documents 

[67] We have discussed the particularly relevant provisions of the Regional Policy 

Statement and the Marlborough Sounds Resource Management Plan at para [27] to 

[29]. We do not think that any further discussion is required. 

Part 2 of the RMA 

[68] While it may (indeed should) be assumed that the NZCPS and the regional 

planning documents give effect to Part 2 of the Act, it is still worth pointing out the 

direct relevance of the s6 matters of national importance, which are to be 

recognised and provided for in all decision-making: 

In achieving the purpose of this Act, all persons exercising functions and powers 

under it, in relation to managing the use, development, and protection of natural and 

physical resources, shall recognise and provide for the following matters of national 

importance: 

(a) the preservation of the natural character of the coastal environment (including the 

coastal marine area), wetlands, and lakes and rivers and their margins, and the 

protection of them from inappropriate subdivision, use, and development: ... 

(c) the protection of areas of significant indigenous vegetation and significant 

habitats of indigenous fauna: 

(d) the maintenance and enhancement of public access to and along the coastal 

marine area, lakes, and rivers: ... 

O;: 1'-x There is, as mentioned, no question but that the Bay as a whole is a significant 
«' 

h bitat of indigenous fauna. 
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Conclusions- Section 1040 and section 104 

[69] In terms of s 1040, it will follow that we must conclude that neither threshold 

can be crossed. We cannot conclude that the adverse effects of the activity on the 

environment will be minor. The plan provisions discussed at paras [27] to [29] are, 

as noted, strong and directive. We simply cannot say that the proposed activity will 

not be contrary to them. 

[70] For completeness, we may add that even if one or other threshold had been 

crossed, on an overall assessment of effects, both positive and adverse, and of all 

the relevant plan provisions, the result would be the same. 

[71] We are left with an incompletely explained proposed adaptive management 

regime that, we have to say, we do not find convincing. Further, the studies to date 

show there has been a decline in dolphin residence. A cause for that is not able to 

be attributed but under these circumstances it is difficult to conclude the expansion 

of mussel farming in Admiralty Bay could be allowed. The evidence about the King 

Shags adds to that view. 

[72] The result is that we do not see a way to allow further expansion of the farms 

on the proposed basis. The baseline information remains insufficient to know 

whether adverse effects are being caused by staged extensions, at least within a 

time frame that would give confidence that we could know that the effects are 

actually occurring, and that those effects can be stopped, and reversed, before an 

irrecoverable tipping point is reached. 

Result 

[73] In short, the requirement for caution cannot be met, and the only principled 

option is to allow the appeal and decline the resource consents necessary to further 

expand the existing farms. 

[74] Although we are unable to find in favour of the application, we wish to 
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to assisting the research about the habitats in the Bay, and their use by the dolphins 

and other species. 

Costs 

[75] In all the circumstances we do not encourage any application for costs, but as 

a matter of formality, costs are reserved. If there is to be any application, it should 

be lodged and served within 15 working days of the issuing of this decision, and any 

responses lodged and served within a further 10 working days. 

Dated t Wellington thiF\~ay of August 2016 
For ourt 
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