Peninsula, Wanaka®?. The resource consent was granted by the Environment
Court® following a prolonged application process extending over several years.

This resource consent will lapse in 2020 if not given effect to.

2.2 While Matukituki intends to implement the consent before it lapses and
notwithstanding progress in this regard, an extension or variation to the consent
may be required. If so, the provisions of the Proposed Plan will be relevant to
the completion of the development. The provisions of the Proposed Plan will
also be relevant if additional resource consents are required to complete the
development, for example relating to earthworks or vegetation removal. When
implementing a consent it is not uncommon for ancillary additional consents to

be required.

2.3 Matukituki incurred significant time, cost and effort in securing the existing
resource consent. Matukituki wishes to ensure that the Proposed Plan facilitates
the completion of a development that was rigorously assessed and

subsequently approved by the Environment Court.

2.4 Matukituki’s land is located on part of an Outstanding Natural Feature®4. The
manner in which the Proposed Plan addresses the matters of national
importance specified at Section 6(b) of the RMA relating to Outstanding Natural

Features (“ONFs”) is therefore of particular relevance to Matukituki.

3. SUBMISSION POINTS

Terminology and Consequential Effects

3.1. The submission and further submission lodged by Matukituki express concerns
about the proposed objectives and policies relating to development within
ONFs.

3.2.  In Matukituki’'s view a number of the provisions in Chapters 3 and 6 apply
restrictions to development in ONFs that represent an unconditional approach to
the avoidance of adverse effects, the protection of ONFs and requirements that
activities not “degrade” landscape character and values. In particular the

absence of reference to remediation or mitigation measures and to the intensity,

32 Legally described as Lot 5, Deposited Plan 300476, Lower Wanaka Survey District.
33 Decision No. [2010] NZEnvC 138.
34 Refer to Proposed Planning Map 7.
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scale or duration of the effects that ONFs are to be protected from3®, are matters

of concern to Matukituki.

3.3.  Matukituki is also concerned at the absence of the term “inappropriate” from
provisions seeking to manage the effects of development on ONFs and ONLs.
Matukituki considers that the proposed drafting may result in an inflexible
approach to development proposals that are otherwise compatible with the

purpose of the RMA.

3.4. The Section 42A reports (“S.42A reports”) for Chapters 3 and 4 (combined) and
6 of the Proposed Plan discuss Council’s view that terminology in the Proposed
Plan need not strictly reflect that of the RMA3. Council states that “...there will
often be a greater degree of specificity inherent in District-specific objectives
and policies, which justify or demand different language”™’.

3.5. In relation to the absence of the term “inappropriate” from ONF/ONL-related
provisions, the S.42A report states that the test of whether a proposal is
inappropriate is implicitly embedded in provisions that seek to manage these

outstanding areas and therefore does not require explicit reiteration®.

3.6. The Chapter 3 S.42A report acknowledges®® submitters concerns regarding the
implications of unqualified use of the term “avoid” in light of the decision of the
Supreme Court in the King Salmon case®. The S.42A report distinguishes
between the use of “avoid” to prohibit an effect, versus its use to ban an activity.
The report states that where “avoid” is used without accompaniment by

LT

‘remedy” or “mitigate” “...Council has been deliberate in that it really does wish

to avoid a particular environmental effect, or activity (that results in a particular

undesired effect)™*.

3.7. The Chapter 6 S.42A report also discusses submitters concerns regarding the
proposed drafting*?. The S.42A report states that remediation or mitigation

measures may assist to avoid adverse effects and are therefore an inherent

35 Refer to Objective 6.3.3 and associated Policies 6.3.3.1 and 6.3.3.2.

36 Paragraphs 8.7 — 8.10 and 12.9 — 12.19 of the combined Chapter 3 & 4 S.42A report and paragraphs
9.17 — 9.19 and 9.32 — 9.37 of the Chapter 6 S.42A report.

37 Chapter 3 S.42A report, paragraph 12.9.

38 Chapter 3 S.42A report, paragraph 12.103.

39 Chapter 3 S.42A report, paragraph 12.15.

40 Environmental Defence Society Inc v The New Zealand King Salmon Company Limited [2014] NZSC
38.

41 Chapter 3 S.42A report, paragraph 12.16.
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consideration in decision making. On this basis the phrase “remedy or mitigate”
does not accompany the use of the term “avoid”. The S.42A report indicates that
the absence of reference to “remedy or mitigate” does not preclude
consideration of remediation or mitigation measures and does not impose a

requirement that all effects be avoided*?.

3.8. | agree that it is appropriate to use to the term ‘avoid’ when a certain effect is
intended to be prohibited. In my opinion however, as stated above, such a
strong policy dissuasion does not provide for the conservation benefits or gains
that could accrue from allowing an activity to occur. In my opinion, it would be
more appropriate in such circumstances to seek to avoid “inappropriate”
activities*. The appropriateness or otherwise of an activity would then be
assessed on its merits based on the specific values of the resource and the
nature of the activity proposed.

3.9. For this reason, | also consider that further amendments are required to
provisions that effectively predetermine the outcome of an activity*® through the
inclusion of phrases such as “...subdivision and development is inappropriate in

almost all locations...”. Policies with such definitive direction are inconsistent
with the ‘broad judgement approach’ established through case law that provides
for a comparison of conflicting considerations, their scale and degree and their

relative significance or proportion in the final outcomes.

3.10. As an alternative, where the adverse effects of an activity are significant, scope
should be provided to remedy or mitigate such effects*®. Managing the effects of
an activity in this manner is anticipated by section 5(2)(c) of the Act.

3.11. | consider that the development proposed by Matukituki is “appropriate”. This is
evidenced by the decision of the Environment Court to grant a resource consent

for the development. In my view the absence of the term “inappropriate” from

42 Paragraphs 9.17-9.19, 9.22 and 9.31 — 9.37.
4 Chapter 6 S.42A report, paragraphs 9.22 and 9.141.
44 As | have recommended with respect to Objective 3.2.5.1 and associated Policy 3.2.5.1.1 and Objective
6.3.4.1.
45 Policy 6.3.1.3.
46 As | have recommended with respect to:
¢ Objective 4.2.6 and associated Policy 4.2.6.1.
e Policy 6.3.1.7.
e Objective 6.3.2 and associated Policy 6.3.2.2.
e Policy 6.3.2.5.
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proposed objectives and policies relevant to Matukituki’'s property creates

uncertainty.

3.12. In my view this is an unconditional approach. It may limit development that is
otherwise consistent with the purpose of sustainably managing resources for the
well-being of the community. This view is emphasised by the manner in which
proposed Policy 6.3.1.3 purports to pre-determine the “inappropriateness” of

“

proposals in ONFs and specifies that “...successful applications will be

exceptional cases”.

3.13. | therefore recommend a number of drafting changes as outlined in Appendix
C1 attached to prompt consideration of the “appropriateness” of proposals
located in ONFs or ONLs.

4. CONCLUSION

4.1. | consider that a number of objectives and policies in Chapters 3 and 6 require
amendment. In my view it would be inappropriate to preclude development in
rural areas of the District, (including ONFs and ONLs) on the basis that a
proposal does not entirely avoid adverse effects on, or protect the values of,

such areas.

4.2. A wide range of development typologies exist that may, for various reasons, be
appropriate to locate in these areas, and do so in a manner that is consistent

with the purpose of the RMA.

4.3. In my view the inclusion of the term “inappropriate” in provisions relating to the
protection of ONFs and ONLs is a necessary measure. Where this term is
omitted, the provisions appear less oriented towards a case-by-case merits-
based assessment of development proposals. The term also better facilitates
recognition of developments that are appropriate and have been consented

however have not yet been completed.

Louise Taylor

26 February 2016
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APPENDIX C1
Matukituki Trust Limited

Text highlighted with underlining (example) represents insertions sought or recommended, as the case may be. Text with strikethrough (example)
represents deletions sought or recommended.

PROPOSED QUEENSTOWN LAKES DISTRICT PLAN

CHAPTER 3 - STRATEGIC DIRECTION

S.42A RECOMMENDATION AND

MY RECOMMENDED

PROVISION MATUKITUKI SUBMISSION
COMMENTARY AMENDMENTS
Objective 3.2.1.4 Matukituki lodged a further submission in | Several submissions have generally | | consider the amended Objective
support of submitter ZJV(NZ) Ltd | supported Objective 3.2.1.4 relating to rural | appropriately focusses on the

Recognise the potential
for rural areas to diversify
their land use beyond the
strong productive value
of farming, provided a
sensitive  approach is
taken to rural amenity,
landscape character,
healthy ecosystems, and
Ngai Tahu values, rights
and interests.

(submitter 343) who sought to amend the
provision to recognise that a range of rural
activities in addition to farming, have
shaped the District's landscapes into their
current form as follows:

Recognise the potential for rural areas to
diversify their land use beyond the_strong
productive—value—of  traditional rural
activities including farming, provided a
sensitive approach is taken to rural
amenity, landscape character, healthy
ecosystems, and Ngai Tahu values, rights
and interests.

areas, but have raised concerns with the
use of the words ‘sensitive approach’... it is
recommended that the objective
(renumbered 3.2.1.6) is accordingly
rephrased as follows.

Recognise the potential for rural areas to
diversify their land use beyond the strong
productive value of farming, provided a
sensitive—approach—is—taken—to adverse
effects on rural amenity, landscape
character, healthy ecosystems, and Ngai
Tahu values, rights and interests are
avoided, remedied or mitigated.

management of adverse effects that may
arise due to the diversification of the rural
economy.




Objective 3.2.5.1

Protect  the natural
character of Outstanding
Natural Landscapes and

Outstanding Natural
Features from
subdivision, use and

development

Oppose in part.

Amend Objective 3.2.5.1 as follows:

Protect the natural character  of

Outstanding Natural Landscapes and
Outstanding  Natural Features from
inappropriate  subdivision, use and

development

Recommended amended Objective 3.2.5.1
and appropriateness

Protect the natural-character quality of the
Outstanding Natural Landscapes and
Outstanding  Natural  Features  from
subdivision, use and development.

Appropriateness:

This amended objective is considered to be
the most appropriate way of achieving the
purpose of the Act as:

- The amendment of the phrase ‘natural
character’ to ‘quality’ clarifies that the
importance  of  Outstanding Natural
Landscapes and Outstanding Natural
Features is not solely related to its
‘naturalness’ or character, but a number of
aspects or qualities. It provides for better
alignment with Section 6(b) of the RMA.

Concern has been expressed in some
submissions that the proposed wording
does not align with RMA language.

As noted earlier in this report, | consider
that broad replication or borrowing of RMA
language without tailoring it to specific
district issues or objectives, can be
problematic — such generality may serve no
real meaningful purpose.

However, there are instances where it is
more sound to align policy language with
RMA phrases. This is particularly so for

Amend this objective.

As notified, the Objective imposes a de-
facto obligation to avoid any and all
subdivision, use and development
affecting ONFs and ONLs.

| consider this to be inappropriate as the
objective focusses unduly on the activities
rather than the adverse effects and does
not contemplate the possible range of
effects, from less than minor to significant.
The objective therefore may prohibit
otherwise acceptable proposals on the
basis that they involve subdivision, use
and development.

| consider that the objective should be
revised to focus on and provide flexibility
regarding the avoidance, remediation or
mitigation of adverse effects on ONFs and
ONLs.

It may be that wording from Policy
3.25.1.1 (below) could be used in the
redrafting of this objective, noting however
that that Policy is proposed to be deleted
due to the fact it duplicates direction that
is also found in Chapter 6 of the Proposed
Plan.

| am comfortable with the wording sought
in the submission.




matters relating to Section 6 of the RMA. |
consider that the wording of Objective
3.2.5.1 is one of those cases, and have
therefore recommended changes to remove
the word ‘natural character, which is
considered unduly narrow and not
consistent with RMA terminology.

| have not recommended insertion of the
word ‘inappropriate’ to precede the words
‘subdivision, use and development.” Section
6(b) provides this context to any resource
consent application. In addition, in saying
‘Protect the quality of the Outstanding
Natural Landscapes and Outstanding
Natural Features from subdivision, use and
development’ the ‘inappropriate’ test is
implicit i.e. development that doesn’t protect
the quality will be inappropriate.

Policy 3.2.5.1.1

Identify the district’s
Outstanding Natural
Landscapes and
Outstanding Natural

Features on the District
Plan maps, and protect
them from the adverse
effects of subdivision and
development.

Oppose in part.

Amend Policy 3.2.5.1.1 as follows:

Identify the district’s Outstanding Natural
Landscapes and Outstanding Natural
Features on the District Plan maps, and
protect them from the adverse effects of
inappropriate  subdivision, _use and
development.

Delete this policy.

Whilst landscape mapping, as a method,
was proposed in Policies 3.2.5.1.1 and
3.2.5.2.1 of the Strategic Direction Chapter
as notified, | consider that the Policy is one
of a number of policies that unnecessarily
replicates policy in the Landscape chapter
(which also forms part of Part 2 of the PDP)
and | recommend that the policy is deleted.

Delete this policy.

| note that the S.42A report on Chapter 6
recommends integrating notified Policies
6.3.1.1 and 6.3.1.2 into a single policy
regarding the identification and mapping
of ONLs and ONFs. | consider that to be
an efficient approach and therefore concur
with the conclusion of the Chapter 3
S.42A report that Policy 3.2.5.1.1 is
redundant.




Objective 3.2.5.2

Minimise the adverse
landscape effects of
subdivision, use or

development in specified
Rural Landscapes.

Matukituki supported the submission of
submitter 502 Allenby Farms Limited, who
sought the following relief:

Amend Objective 3.2.5.2 as follows:

Minimise Avoid, remedy or mitigate the
adverse effects on natural landscapes
effects—of from inappropriate subdivision,
use or development in specified Rural
Landscapes.

In terms of Objective 3.2.5.2 relating to
Rural Landscapes, concern has been
expressed that the proposed wording does
not align with RMA language, that the word
‘minimise’ is unnecessarily or
inappropriately restrictive. Some
submissions have stated that it does not
use the defined terminology of ‘Rural
Landscape Classification’.

The word ‘minimise’ was utilised in order to
provide greater District-specific direction
around desired resource management
outcomes. Fundamentally, | consider that
the word ‘minimise’, which is not used in the
RMA, can be used in the PDP to give
expression at the district level to the RMA’s
purpose and principles. Further, the use of
the phrase ‘avoid, remedy or mitigate’
provides for a variety of outcomes along a
spectrum of potential adverse effects, and
can result in a lack of certainty.

However, | acknowledge that an objective
that seeks to ‘minimise’ adverse landscape
effects in such a large area as the Rural
Landscape Classification (which is not
recognised as possessing ‘outstanding’
landscape attributes) is potentially overly
restrictive. As a result, | have recommended
alternative wording that seeks to ‘maintain
and enhance the landscape character of the
Rural Landscape Classification’ but
provides the potential for ‘managed and low

Amend this objective as per submission.

The amended objective set out in the
S.42A report appears to be internally
inconsistent. The first clause requires the
maintenance or enhancement of land in
the Rural Landscapes classification while
the second clause envisages managed
low impact change. Low impact change
would inherently fail to maintain or
enhance the landscape character status
guo and therefore contradicts the premise
of the first clause of the objective.

I consider that the objective should be
formulated to guide the management of
effects in the Rural Landscape
classification through the use of
terminology compatible with the direction
provided by the RMA.




impact change’.

Recommended amended Obijective 3.2.5.2
and appropriateness

: E,E aeve EIE a Feeape-€ E;E.EE.EI
RuralLandscapes:

Maintain _and enhance the landscape
character of the Rural Landscape
Classification, whilst acknowledging the
potential for managed and low impact

change.

Appropriateness:

This amended objective is considered to be
the most appropriate way of achieving the
purpose of the Act as:

- It is less absolute than the objective as
notified, which was considered to set too
high a bar with regard to the objective to
‘minimise’ adverse landscape effects. This
high bar may have made it unduly difficult
for people and communities to provide for
their social, economic and cultural wellbeing
within a landscape that, whilst of landscape
character value, doesn’t demand the same
level of protection as an Outstanding
Natural Landscapes.




CHAPTER 6 - LANDSCAPES

PROVISION

MATUKITUKI SUBMISSION

S.42A RECOMMENDATION AND
COMMENTARY

MY RECOMMENDED
AMENDMENTS

Objective 6.3.1

The District contains and

values Outstanding
Natural Features,
Outstanding Natural

Landscapes, and Rural
Landscapes that require
protection from
inappropriate subdivision
and development.

Matukituki opposed this submission in part
and sought its amendment as follows:

The District contains and values
Outstanding Natural Features, Outstanding
Natural Landscapes, and Rural

Landscapes that require protection from
inappropriate  subdivision, _use and
development.

Retain as notified.

In my view, the word ‘inappropriate’ does
not need to be placed in a vacuum because

it is used in s6(b) of the RMA, and
therefore, only for the reserve of
outstanding natural features and

landscapes. If this argument was accepted
in the context of Objective 6.3.1, then
inappropriate subdivision and development
would be acceptable in the Rural
Landscape areas.

Amend this policy.

| consider the relief sought by Matukituki
to be appropriate.

However | am of the view that the
requirements specified in Section 6(b) of
the RMA should not be extended beyond
Outstanding Natural Landscapes and
Features. Therefore | recommend that the
reference to the Rural Landscapes
classification be modified in this regard.

Policy 6.3.1.3

That subdivision and
development proposals
located within the
Outstanding Natural
Landscape, or an
Outstanding Natural
Feature, be assessed
against the assessment
matters in  provisions
21.7.1 and 21.7.3
because subdivision and
development is
inappropriate in almost
all locations, meaning

successful  applications

Matukituki opposed this submission in part
and sought its amendment as follows:

That subdivision and  development
proposals located within the an
Outstanding Natural Landscape, or an
Outstanding Natural Feature, be assessed
against the assessment matters in
provisions 21.7.1 and 21.7.3 because

subdivision——and——development—is
approp tate—in ﬁEIt“ |;st|_ Ek." IEEE&.EI'E“E
exceptional-cases.

Retain as notified.

Policies 6.3.1.3 and 6.3.1.4 set out that
proposals shall be assessed against the
assessment matters in parts 21.7
depending on the landscape classification.
The policies formally establish a procedural
requirement, and they also set out that
development in the ONF/ONL is
inappropriate in almost all locations but
there will be exceptional cases.

These statements relating to the
appropriateness of development have been
taken from Part 1.5.3 of the ODP, where
explanatory text describes why a

Amend this policy.

I consider the notified policy
inappropriately pre-judges the outcome of
applications in ONFs and ONLs and also
contains redundant content regarding the
procedural requirement to  assess
applications against  the relevant
assessment matters.

| consider that the policy should be
amended to focus assessment on the
location of development proposals, the
nature of any associated adverse effects,
and the measures proposed to avoid,
remedy or mitigate the adverse effects.




will be exceptional cases.

discretionary activity status has been
afforded to development in the Rural
General Zone. The statements have been
taken and used as a policy in the PDP to
reinforce the vulnerability of landscapes to
development and that applications must be
carefully scrutinised against the provisions.
It is acknowledged that they are
conservative  statements, and have
attracted a number of submissions
requesting that these phrases are deleted
from the policy.

Submitter 437 requests that the policies are
amended so that the reference to directing
an assessment against the assessment
matters in part 21.7 are removed. This
request is rejected, the policies as notified
are in my view effective in that they provide
administrative direction and set a basis for
the quality of any development granted in
the Rural General Zone.

Similar amendments such as those
requested by submitters 513, 456, 581 and
59819 attempt to make the policies more
generic by employing RMA terminology
such ‘avoid, remedy or mitigate’ phrasing
and disable the administrative component
that specifies the use of the Assessment
Matters in part 21.7. In my view there is no
benefit from accepting these changes and it
is recommended they are rejected.




Policy 6.3.1.4
That subdivision and
development proposals

located within the Rural
Landscape be assessed
against the assessment
matters in  provisions
21.7.2 and 21.7.3
because subdivision and
development is
inappropriate in  many
locations in these
landscapes, meaning
successful  applications
will be, on balance,
consistent with the
assessment matters.

Matukituki opposed this submission in part
and sought its amendment as follows:

That subdivision and  development
proposals located within the Rural
Landscape be assessed against the
assessment matters in provisions 21.7.2
and 21.7.3 because—subdivision—and
IEE"E.E'; e ; IE 'E;H; |;|s EEEE, 2y

Retain as notified.

The S.42A report refers to Policies 6.3.1.3
and 6.3.1.4 in tandem given the policies will
operate in a similar fashion. The
commentary included in the row directly
preceding this, regarding Policy 6.3.1.3
applies equally to this Policy 6.3.1.4.

Amend this policy.

I consider the notified policy
inappropriately pre-judges the outcome of
applications in the Rural Landscape and
also contains redundant content regarding
the procedural requirement to assess
applications against  the relevant
assessment matters.

| consider that the policy should be
amended to focus assessment on the
location of development proposals, the
nature of any associated adverse effects,
and the measures proposed to avoid,
remedy or mitigate the adverse effects.

Policy 6.3.1.11

Recognise the
importance of protecting
the landscape character

and  visual amenity
values, particularly as
viewed from public
places.

Matukituki supported the submission of
submitter 502 Allenby Farms Limited, who
sought the following relief:

Amend Policy 6.3.1.11 as follows:

Recognise the importance of protecting
avoiding, remedying, or mitigating adverse
effects on landscape character and visual
amenity values, particularly as viewed from
public places.

Retain as notified.

The policy emphasises the importance of
the District's landscapes as viewed from
public locations.

Several submitters... request that the
phrase ‘avoiding, remedying or mitigating
adverse effects’ replaces the word
‘protecting’. This change would not provide
any added value in my view.

In a situation where a development
proposal proved that it could either avoid,
remedy or mitigate any adverse effects,
then the proposal would accord with the
policy because these values would be
protected. These submissions are rejected.

| agree with the retention of the original
policy as notified.




Policy 6.3.1.12

Recognise and provide
for the protection of
Outstanding Natural
Features and
Landscapes with
particular  regard to
values relating to cultural
and historic elements,
geological features and
matters of cultural and
spiritual value to Tangata

Matukituki opposed this submission in part
and sought its amendment as follows:

Recognise and provide for the protection of

Outstanding  Natural Features and
Landscapes from inappropriate
subdivision, use and development with

particular regard given to values identified
by a method in this Plan relating to cultural
and historic elements, geological features
and matters of cultural and spiritual value
to Tangata Whenua, including Topuni.

Submitter 355 (Matukituki Trust) requests
amendments including adding the phrase
‘from inappropriate subdivision, use and
development’ and that particular regard
given to values ‘identified by a method in
this plan’.

These additions are not considered
necessary and in addition it is sometimes
not known if a development proposal has
potential impacts on cultural, geologic or
historic elements or values because it is not
possible or necessary to identify every
resource in the district in the District Plan. A
case in point is the discretionary activity
status for subdivision and development in
the Rural Zone, the discretionary activity
status for subdivision in the PDP, and, the
extensive range of the matters of control for
controlled activity subdivision in the ODP.

I reject the submission and it is
recommended the policy is retained as
notified.

Amend this policy as per submission

| consider that the drafting of the proposed
Policy should be amended to improve its
consistency  with the terminology
employed in the RMA and, similarly to the
point made regarding Policy 6.3.1.11
above, to ensure that the unqualified use
of the term “protect” does not result in a
de-facto prohibition on adverse effects
regardless of the significance of any such
effects.

Furthermore, | note that the policy relates
to the values associated with Outstanding
Natural Features and Landscapes. To
justifiably the inclusion of land in these
landscape categories Council will have
assessed the features and values that
support the inclusion of particular areas in
the ONF or ONL categories. This
information could be tabulated and
provided in a schedule to inform Plan
users of the values associated with
particular ONFs and ONLs.

Whenua, including
Topuni.

Objective 6.3.2

Avoid adverse
cumulative effects on

landscape character and
amenity values caused
by incremental
subdivision and
development.

Matukituki supported in part the submission
of submitter 513 Jenny Barb, who sought
the following relief:

Avoid, remedy or mitigate adverse
cumulative effects on landscape character
and visual amenity values caused by
incremental inappropriate subdivision and
development.

Retain as notified.

The consideration of cumulative effects is
particularly important because of
development pressure in the District for
rural living and resort activity opportunities,
and that the ODP and PDP provisions are
focused on a design-based response, and
do not have a minimum allotment size

Amend this policy.

| agree with the amendment of the
Objective to incorporate consideration of
measures to remedy or mitigate adverse
effects, and to specify that the relevant
amenity values are “visual” amenity
values.
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requirement associated with subdivision
and development.

No quantifiable sum such as a minimum
density or allotment size has been identified
in the policies to help guide whether a
cumulative effects threshold has been
reached. Nor, is it in my view efficient to
identify the character of every rural zoned
landscape unit and apply policy with
identified density parameters.

...Objective 6.3.2 recognises that
cumulative effects are the sum of more than
one development proposal that, when
considered in isolation could be considered
appropriate. However, at some point the
culmination  of further  development,
irrespective of its quality or redeeming
features would degrade the identified
values of the landscape it is located within.
For this reason the submissions requesting
that the word ‘incremental’ is replaced with
‘inappropriate’ or similar are not supported.

Objective 6.3.3

Protect,
enhance the
Outstanding
Features (ONF).

maintain or

district’s
Natural

Oppose - delete this Objective.

As notified, the Objective is ambiguous as
to what components of the feature in
question are to be maintained or
enhanced. It is also unclear what level of
protection is to be afforded to ONFs from
subdivision, use and development.

It is therefore submitted that the Objective

The components of a particular ONF or
ONL would need to be identified on a case-
by-case basis against the nature, scale and
intensity of the development proposal. It is
noted that the ODP policy for outstanding
natural features does not identify the
components of ONFs, except to describe
the desirability of development to not
compromise landscape values and natural
character in a generic sense. The
justification for the identification of ONF and

Amend this objective.

While noting S.42A comments regarding
the case-by-case analysis of values
associated with ONFs | consider that the
Objective in its notified form fails to assist
informed decision-making. As noted
above the term “protect” may result in a
de-facto prohibition on adverse effects
regardless of the significance of any such
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is insufficiently defined to promote the
efficient assessment of resource consent
applications.

ONL on the planning maps would identify
the components that are valued and worthy
of ONF/ONL status. The submission is
rejected.

effects.

The following wording
suggested solution:

provides a

Protect, maintain or enhance the district’s
Outstanding Natural Features (ONF) from
inappropriate _subdivision, use and

development.

Policy 6.3.3.1

Avoid subdivision and
development on
Outstanding Natural
Features that does not
protect, maintain  or
enhance Outstanding
Natural Features.

Oppose - delete this Policy.

Similarly to the submission point on
Objective 6.3.3 above, it is considered that
this policy is unclear as to what features,
characteristics or values associated with
Outstanding Natural Features are to be
protected, maintained or enhanced.

The Policy will therefore be problematic in
its application to resource consenting
processes as it does not provide guidance
to determine if a proposal is inappropriate
(requiring “protection” of the ONF), or if a
proposal is appropriate, what aspects of
ONFs are to be maintained or enhanced.

Retain as notified.

No further specific commentary, however
commentary regarding Objective 6.3.3 is
relevant.

Amend this policy.

| note the proposition in the S.42A report
that remediation and mitigation measures
are inherent to the avoidance of effects
and protection of resources.

However | consider that the proposed
policy inappropriately prohibits activities
with any potential or actual adverse
effects regardless of the significance of
any such effects.

Ouistanding-Natural-Features:

Avoid _inappropriate __subdivision _and
development on OQutstanding Natural
Features that does not protect, maintain or
enhance Outstanding Natural Features.
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Policy 6.3.3.2

Ensure that subdivision
and development in the
Outstanding Natural
Landscapes and Rural
Landscapes adjacent to

Outstanding Natural
Features would not
degrade the landscape
quality, character and
visual amenity of
Outstanding Natural
Features.

Oppose - delete this Policy.

The term “degrade” is unnecessarily
subjective and the policy does not promote
an assessment of the nature and degree of
effects associated with an activity and the
determination of whether a proposal
represents an appropriate or inappropriate
response to ONFs.

Retain as notified.

Submitter 355 (Matukituki Trust) requests
that Policy 6.3.3.2 is deleted because it
contains the word ‘degrade’ and is
unnecessarily subjective.

For the reasons set out under Issue 4
above, | consider the word degrade is
appropriate and this submission is rejected.

Amend this policy.

Upon consideration of the S.42A report, |
agree that the intent of the policy is
appropriate, however it would benefit from
being clearer about the scale or context of
the values of the Outstanding Natural
Features:

Ensure that subdivision and development
in the Outstanding Natural Landscapes
and Rural Landscapes adjacent to
Outstanding Natural Features would not
degrade the landscape quality, character
and visual amenity of Outstanding Natural
Features as a whole.

Objective 6.3.4

Protect, maintain or
enhance the District's
Outstanding Natural

Landscapes (ONL).

Oppose in part.

Amend this Objective to specify the
protection that is required and what
aspects, elements, characteristics and
values of ONLs are to be maintained or

enhanced.

Retain as notified.

It is considered that the Objectives for ONF
and ONL are the most appropriate way to
meet the purpose of the RMA. | do not
consider that the submissions have offered
a more appropriate method to manage the
District’s landscapes.

Amend this objective.

While noting S.42A comments regarding
the case-by-case analysis of values
associated with ONLs | consider that the
Objective in its notified form fails to assist
informed decision-making. As noted
above the term “protect” may result in a
de-facto prohibition on adverse effects
regardless of the significance of any such
effects.

The following wording
suggested solution:

provides a

Protect, maintain or enhance the district’s
Outstanding Natural Landscapes (ONL)
from_inappropriate subdivision, use and

development.
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Policy 6.3.4.1

Avoid subdivision and
development that would
degrade the important
qualities of the landscape
character and amenity,
particularly where there
is no or little capacity to
absorb change.

Matukituki supported the submission of
submitter 805 Transpower New Zealand
Limited, who sought the following relief:

Avoid  inappropriate  subdivision and
development that would degrade the
important qualities of the landscape
character and amenity, particularly where
there is no or little capacity to absorb
change.

Retain as notified.

No further commentary.

Amend this policy as per submission.

For reasons set out above, | consider it
appropriate to amend the policy as per the
submission.

Policy 6.3.4.3

Have regard to adverse

effects on landscape
character, and visual
amenity values as
viewed  from public

places, with emphasis on
views from formed roads.

Oppose. Delete Policy 6.3.4.3.

It is submitted that Policy 6.3.4.3 duplicates
the direction provided by Policy 6.3.4.1 and
is therefore superfluous.

Retain as notified.

No further commentary.

Delete this policy.

| concur with the submission of Matukituki
in that this policy is essentially a
duplication of the matters more generally
canvassed by Policy 6.3.4.1. With
amendment of Policy 6.3.4.1 as discussed
in the preceding row | consider that it
would be appropriate to delete this Policy
6.3.4.3.

Policy 6.3.7.2

Avoid indigenous
vegetation clearance
where it would

significantly degrade

the visual character and
qualities of the District’'s
distinctive landscapes

Matukituki supported in part the submission
of submitter 598 Straterra, who sought the
following relief:

Avoid, remedy and mitigate indigenous
vegetation clearance where it would
sighificantly degrade the visual character
and qualities of the District’s distinctive
landscapes.

Retain as notified.

For the reasons set out in issues 2 and 4 of
this evidence | do not recommend accepting
the addition of the phrase ‘remedy or
mitigate’. With regard to the submission of
Queenstown Park Limited, | accept that the
word ‘significant’ would be open to a degree
of interpretation, just like any decision
maker needs to apply their interpretation
and judgement of the various statutory
tests. In my opinion, clearance of

| agree with the submission that the policy
as notified is unclear. “Distinctive”
landscapes are not defined in the Plan.

| consider that the policy should be
amended to avoid significant degradation
of ‘“outstanding natural features and
landscapes”. This is in line with the
requirement to “protect” these features as
required by section 6 of the RMA.

Avoid indigenous vegetation clearance
where it would significantly degrade the
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indigenous vegetation that could constitute
'significant degradation of the landscape’ as
acknowledged in the policy would need to
be over a relatively large area within
landscapes that are visually vulnerable to
degradation. An example could be where
the landscape represents particularly high
natural values and would not be likely to
have been previously modified, or modified
for a long time.

visual character and qualities of the
District’s outstanding natural features and
distinetive landscapes
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Matukituki Trust Limited
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PART D - PENINSULA BAY JOINT VENTURE (PBJV)

1 INTRODUCTION TO PBJV

11 Peninsula Village Limited and Wanaka Bay Limited (collectively referred to
Peninsula Bay Joint Venture or “PBJV”) own land at the northern extent of

Peninsula Bay, Wanaka.

1.2 Infinity Investment Group (“Infinity”) manage and develop PBJV’s
landholdings at Peninsula Bay. At Peninsula Bay, Infinity has developed a fully

master-planned community over approximately 70 hectares.

1.3 PBJV, in association with Infinity, have recently lodged a private plan change
application with the Queenstown Lakes District Council (“QLDC”) to extend the
current Low Density Residential Zoning at Peninsula Bay. The private plan
change application (referred to as Plan Change 51 or “PC51”) seeks to alter
Map 19 of the Operative District Plan. The proposed new zone map is below in
Figure 1, with the orange shading indicating the new low density residential

zone being sought.

LAKE

§ o "“J EENSTOWN U DP
I8 \ S Distri - AKES DISTRICT "
LW.:‘,_‘_:]&:_‘F,J«- teg Plan Change 51: Peninsula Bay North 0 & 1 ‘u i J

Figure 1. Proposed Plan Change 51 District Plan Map
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2.1

2.2

2.3

24

Concurrently, PBJV has also lodged a submission with respect to the Proposed
Plan seeking that Proposed Map 19 be amended in accordance with the plan

change map.

As this hearing relates to the Strategic Directions, Urban Development and
Landscape related provisions of the Proposed Plan, | do not intend to discuss
the proposed rezoning request in any detail today. This will be addressed
during the course of the relevant rezoning request hearings later this year. For
context however, | provide a brief overview of the proposed plan change and
rezoning request (PC51) as this provides the background against which

PBJV’s submission was made.

AN OVERVIEW OF PLAN CHANGE 51

PC51 seeks to enable the creation of 26 large residential lots, ranging between
1040m? and 5300m? in size. The area that PBJV seeks to rezone is located
directly adjacent to the existing Low Density Residential Zone and is located
within the Urban Growth Boundary for Wanaka (refer to the map above).

PBJV intends that the creation of further Low Density Residential zoned land
will increase the range and quality of residential living options available within
Peninsula Bay and Wanaka. The Section 32 report for PC51 concludes that
capacity is available within the Peninsula Bay infrastructure network to

accommodate the additional allotments that the rezoning would enable.

The opportunity to rezone this site has been balanced against the resource
management constraints of the site, the key constraints being that part of the
subject site is within an Outstanding Natural Landscape (ONL) and that the site
contains a range of indigenous vegetation, including large areas of kanuka

shrubland and depleted tussock grassland.

To address these constraints PBJV intends to:

. Limit the extent of development that can be undertaken within the ONL;

. Place restrictions of the locations of building platforms and on building
heights;

. Retain and enhance approximately 4500m? of existing kanuka; and,

o Establish approximately 1.1 hectares (11,000m?) of new planting.
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All of the above are proposed to be secured in perpetuity by way of land
covenant.

2.5 The land which will remain zoned Open Space will be vested in the Council as

reserve and will contain new walkways and mountain bike tracks.

2.6 Rezoning the land will enable the development of part of the land currently
zoned Open Space at Peninsula Bay north for specified low density residential
development, while providing for ecological gains and improved passive
recreation on the balance of the Open Space zoned land between the

Peninsula Bay development and Lake Wanaka.

3. URBAN GROWTH AND DEVELOPMENT PROVISIONS

3.1 The Proposed Plan establishes new Urban Growth Boundaries (“UGB”) for the
key urban centres of the District, which are designed to provide a tool for
managing the anticipated growth of the District while protecting the individual
roles, heritage and character of these areas*’. The PBJV site is within the
Wanaka UGB.

3.2 PBJV submitted in support of a number of the provisions relating to urban
growth and urban development more generally. PBJV considered that the
proposed new UGB would encourage the sustainable and efficient use of
existing physical resources by encouraging growth where there is capacity
within the existing infrastructural network to accommodate such growth. It also
submitted that the proposed UGBs provide a clear signal to the community
about where the Council considers further suburban growth and development

is appropriate within the District.

3.3 For the most part, the Chapter 3 Section 42A report writer (herein referred to
as the Council Officer) has not recommended any changes to the provisions
relating to urban growth and development. | largely agree with the
recommendation of the Council Officer*® and discuss further below where our

opinions depart, and why | consider further amendments are required.

47 Pparagraph 4 of Section 4.1 of the Proposed Plan.
48 With respect to:
e Goal 3.2.2 and associated Objective 3.2.2.1 and policies 3.2.2.1.1, 3.2.2.1.3 and 3.2.2.1.5.
Objective 3.2.4.2 and associated Policy 3.2.4.2.2.
Objective 3.2.4.7 and associated Policy 3.2.4.7.1.
Objective3 3.2.5.3 and associated Policy 3.2.5.3.1.
Objective 3.2.6.3 and associated Policy 3.2.6.3.2.
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4. OUTSTANDING NATURAL LANDSCAPES AND INDIGENOUS FLORA AND
FAUNA

4.1 PBJV submitted on a number of provisions relating to landscapes and

indigenous flora and fauna.

4.2 Specifically, PBJV submitted that it is appropriate for the Proposed Plan to
recognise opportunities for environmental gains arising from proposals for
subdivision, use and development within ONLs, Outstanding Natural Features
(ONFs) and environments of significant indigenous vegetation and significant
habitats of indigenous fauna.

4.3 PBJV further noted that where capacity is available within these areas to
absorb change (without adversely affecting the values for which they are
recognised), subdivision, use and development proposals can provide
additional resource for the restoration, enhancement, or even protection (i.e.
through land use covenants) of these areas. In PBJV’s opinion, applying a
broad protectionist approach where almost no activities can occur within these

areas would prevent these opportunities from being realised.

4.4 | agree with the PBJV submission with respect to subdivision, use and
development within ONLs, ONFs and environments of significant indigenous
vegetation and significant habits of indigenous fauna. In my experience, an
overly protectionist approach prevents the net benefits that can be gained from
mitigation strategies such as offsetting or compensation where there is
capacity within the environment to absorb change and where overall

conservation gains can be achieved.

4.5 A number of provisions in the Proposed Plan seek that activities “avoid”

adverse effects on a range of environmental values.

4.6 The Chapter 3 S.42A report acknowledges*® the concerns of submitters
regarding the implications of unqualified use of the term “avoid” in light of the
decision of the Supreme Court in the King Salmon®® case. The S.42A report

distinguishes between the use of “avoid” to prohibit an effect, versus its use to

e Objective 4.2.3 and associated Policies 4.2.3.1, 4.2.3.4 and 4.2.3.7.
49 Chapter 3 S.42A report, paragraph 12.15.
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ban an activity. The report states that where “avoid” is used without

LT

accompaniment by “remedy” or “mitigate” “...Council has been deliberate in
that it really does wish to avoid a particular environmental effect, or activity

(that results in a particular undesired effect)”.

4.7 | agree that it is appropriate to use to the term ‘avoid’ when a certain effect is
intended to be prohibited. In my opinion however, as stated above, such a
strong policy dissuasion does not provide for the conservation benefits or gains
that could accrue from allowing an activity to occur. In my opinion, it would be
more appropriate in such circumstances to seek to avoid “inappropriate”
activities®?. The appropriateness or otherwise of an activity would then be
assessed on its merits based on the specific values of the resource and the
nature of the activity proposed.

4.8 For this reason, | also consider that further amendments are required to the
provisions that effectively predetermine the outcome of an activity>® with the
inclusion of phrases such as “...subdivision and development is inappropriate
in almost all locations...”.  Policies with such definitive direction are
inconsistent with the ‘broad judgement approach’ established through case law
that provides for a comparison of conflicting considerations, their scale and

degree and their relative significance or proportion in the final outcomes.

4.9 As an alternative, where the adverse effects of an activity are significant, scope
should be provided to remedy or mitigate such effects®*. Managing the effects
of an activity in this manner is anticipated by section 5(2)(c) of the Act.

4.10 Inlight of the above, | have proposed further amendments to various provisions
where the term ‘avoid’ is used in isolation. A copy of these is attached as

Appendix D.

50 Environmental Defence Society Inc v The New Zealand King Salmon Company Limited [2014] NZSC
38.

51 Chapter 3 S.42A report, paragraph 12.16.

52 As | have recommended with respect to Objective 3.2.5.1 and associated Policy 3.2.5.1.1 and
Objective 6.3.4.1.

53 Policy 6.3.1.3.

5 As | have recommended with respect to:
¢ Objective 4.2.6 and associated Policy 4.2.6.1.
e Policy 6.3.1.7.
¢ Objective 6.3.2 and associated Policy 6.3.2.2.
e Policy 6.3.2.5.
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4.11 | note that the Chapter 6 S.42A report further states that remediation or
mitigation measures may assist to avoid adverse effects and are therefore an
inherent consideration in decision making®. On this basis the phrase “remedy
or mitigate” does not accompany the use of the term “avoid”. The Council
Officer suggests that the absence of reference to “remedy or mitigate” does not
preclude the proposal or consideration of remediation or mitigation measures
and does not impose a prohibition on activities that fail to avoid adverse

effects®®.

4.12 | fundamentally disagree with this interpretation and use of the phrase “avoid,
remedy or mitigate”. In my opinion, these terms are mutually exclusive of one
another - if an effect arises that requires mitigation or remediation, then the

effect is not being avoided.

4.13 PBJV’s submission also sought to ensure that the management response
prescribed by various provisions was commensurate with value of the

landscape being considered®’.

5. CONCLUSION

5.1 I consider that a number of objectives and policies in Chapters 3, 4 and 6
require amendment. The terminology used in many of the provisions set out
above dissuades all forms of subdivision, use or development from occurring
within ONLs and ONFs regardless of the scale of the effect (i.e. less than
minor), or whether those effects can be avoided, remedied or mitigated

(including any conservation benefits that may accrue).

5.2 The lower order provisions of the Proposed Plan do not contemplate such

restrictions and is therefore not supported by the section 32 analysis.

Louise Taylor

26 February 2016

55 These points are set out in the Chapter 6 S.42A report at paragraphs 9.22 and 9.141.
56 Chapter 6 S.42A report, paragraphs 9.22 and 9.141.
57 Objective 3.2.4.3 and associated Policy 3.2.4.3.1, Objective 4.2.1, Policy 4.2.6.2.
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APPENDIX D
Peninsula Bay Joint Venture (PBJV)

Text highlighted with underlining (example) represents insertions sought or recommended, as the case may be. Text with strikethrough (example)
represents deletions sought or recommended.

PROPOSED QUEENSTOWN LAKES DISTRICT PLAN

CHAPTER 3 — STRATEGIC DIRECTION

PROVISION PBJV SUBMISSION S.42A RECOMMENDATION MY RECOMMENDED

AND COMMENTARY AMENDMENTS
Goal 3.2.2 PJBV supported these provisions and | In summary, the Chapter 3 S.42A | While | am comfortable with the removal
The strategic and | sought that they be retained as notified. report recommends retaining Goal | of provisions where they create
Integrated management of 3.2.2 and Objective 3.2.2.1 as notified. | unnecessary duplication, | note that this
urban growth chapter  establishes the  strategic

The Chapter 3 S.42A report has | framework for the Proposed Plan. The
recommended deleting Policies | other objectives in Chapter 3 all contain

Objective 3.2.2.1 and - . . .
3.22.11 to 3.2.2.1.7 to remove | policies which address the implementation

associated policies duplicat - hin th f the obiecti
32211, 32213 and uplication or provisions within the | of the objective.
32215 Urban Development chapter®8,

With no policies remaining under this
objective, it is unclear how the objective
will be achieved unless there is a cross
reference to the relevant policies in
Chapter 3.

%8 These changes are specified in the Chapter 3 S.42A report, paragraphs 12.69 and 12.70 and at page 3-3.



Objective 3.2.4.2 and
associated Policy 3.2.4.2.2

PJBV opposed these provisions in part.

PBJV sought that Objective 3.2.4.2 and
associated Policy 3.2.4.2.2 should be
amended to refer to the values associated
with  “Significant Natural Areas”, as
mapped and referred to in the subsequent
policies of the Proposed Plan.

The Chapter 3 S.42A  report
recommends retaining objective
3.2.4.2 as notified. It has been

recommended that Policy 3.2.4.2.2 be
deleted. See the specific Section 42A
commentary below®°,

The Department of Conservation
(DOC) and Forest and Bird were
generally supportive of the provisions
however sought some changes. Areas
of mutual interest included a desire for
greater recognition of indigenous
biodiversity, and concerns with Policy
3.2.4.2.2. The concerns with this policy
related to the risk that the policy more
readily contemplates, than it should,

adverse effects on nature conservation
values, subject to environmental
compensation — as opposed to

biodiversity offsets being utilised as a
last resort to mitigate residual, non-
significant adverse effects.

In addition, DOC and Forest and Bird
suggested that Policy 3.2.4.2.2 as
worded creates inconsistency with
Policy 33.2.1.8 (Chapter 33 Indigenous
Vegetation and Biodiversity).

In my opinion, Policy 3.2.4.2.2 should be
retained (albeit amended to refer to
significant natural areas).

While | note that there is an element of
duplication with the provisions of Chapter
33, | consider that it is appropriate to
recognise, at a strategic level, that
environmental compensation is an
appropriate management response.

This provides the framework for other
chapters within the Proposed Plan to
consider the use of such a management
tool where appropriate.

Nature Conservation Values have been
defined but the definition is very broad
and would apply to every natural area in
the District. That is not reflected in the
policies and is not justified by the s32
analysis. Therefore | recommend that the
objective and Policy 3.2.4.2.2 be
amended to refer to the values associated
with Significant Natural Areas, rather than
“nature conservation values”.

59 Chapter 3 S.42A report, paragraphs 12.88 — 12.90.




Changes are recommended to address
these matters. Specifically, I
recommend that Policy 3.2.4.2.2 is
deleted. This is not only because of the
valid concerns raised by DOC and
Forest and Bird, but also because |
consider the policy is too fine grained
and specific for the Strategic Direction
chapter, and the matter is more
appropriately addressed in the specific
relevant chapter (Chapter 33).

Objective 3.2.4.3 and
associated Policy 3.2.4.3.1

PBJV opposed these provisions in part.
Specifically, PBJV sought the following
amendments:

Objective 3.2.4.3

Maintain or enhance the survival chances
of significant indigenous vegetation and
significant _habitats of indigenous fauna.

£ indi | imal

Policy 3.2.4.3.1

That development does not adversely
affect the survival chances of significant
indigenous _vegetation _and _significant
habitats _of indigenous fauna. rare;
endangered,—or—vulnerable—species—of
indi | imal .

The Chapter 3 S.42A report does not
recommend any changes to the
provisions.

In my opinion, the drafting of the
provisions as proposed by PBJV is
appropriate as it seeks to address the
survival changes of significant indigenous
vegetation and habitats of indigenous
fauna and therefore recognises and
provides for such matters (as required by
s6(c)).




Objective 3.2.4.7 and

PBJV supported these provisions and

The Chapter 3 S.42A report does not

| agree with the recommendations of the

associated Policy 3.2.4.7.1 | sought their retention as notified. recommend any changes to the | section 42A report.
provisions.
Objective 3.2.5.1 and | PBJV supported these provisions in part, | The Chapter 3 S.42A report | As notified, the Objective imposes a de-

associated Policy 3.2.5.1.1

however sought that the provisions be
amended to be consistent with Section
6(b) of the RMA which seeks to protect
ONL and ONF from ‘“inappropriate”
subdivision, use and development.

recommends the following amendment
to Objective 3.2.5.1:

Protect the natural-character quality of
the Outstanding Natural Landscapes
and Outstanding Natural Features from
subdivision, use and development.

With respect to the use of the term
inappropriate, the section 42A
commentary notes®?:

This amended objective is considered
to be the most appropriate way of
achieving the purpose of the Act as:

- The amendment of the phrase
‘natural character’ to ‘quality’ clarifies
that the importance of Outstanding
Natural Landscapes and Outstanding
Natural Features is not solely related
to its ‘naturalness’ or character, but a
number of aspects or qualities. It
provides for better alignment with
Section 6(b) of the RMA.

facto obligation to avoid any and all
subdivision, use and development
affecting ONFs and ONLs.

| consider this to be inappropriate as the
objective focusses unduly on the activities
rather than the adverse effects and does
not contemplate the possible range of
effects, from less than minor to significant.
The objective effectively  prohibits
otherwise acceptable proposals on the
basis that they involve subdivision, use
and development. This is not borne out in
the rules and is not justified by the s32
analysis.

I consider that the objective should be
revised to focus on and provide flexibility
regarding the avoidance, remediation or
mitigation of adverse effects on ONFs and
ONLs as sought by PBJV.

It may be that wording from Policy
3.2.5.1.1 could be used in the redrafting of
this objective, noting however that that
Policy is proposed to be deleted due to
duplication of direction found in Chapter 6
of the Proposed Plan.

80 Chapter 3 S.42A report, page 34.




Concern has been expressed in some
submissions that the proposed wording
does not align with RMA language.

As noted earlier in this report, |
consider that broad replication or
borrowing of RMA language without
tailoring it to specific district issues or
objectives, can be problematic — such
generality may serve no real
meaningful purpose.

However, there are instances where it
is more sound to align policy language
with RMA phrases. This is particularly
so for matters relating to Section 6 of
the RMA. | consider that the wording of
Objective 3.2.5.1 is one of those
cases, and have therefore
recommended changes to remove the
word ‘natural character’, which is
considered unduly narrow and not
consistent with RMA terminology.

I have not recommended insertion of
the word ‘inappropriate’ to precede the
words ‘subdivision, use and
development.” Section 6(b) provides
this context to any resource consent
application. In addition, in saying
‘Protect the quality of the Outstanding
Natural Landscapes and Outstanding

With respect to the policy, | consider that
the policy duplicates Policies 6.3.1.1 and
6.3.1.2 and also overlaps with the
Objective 6.3.3 and 6.3.4 policy suites. |
therefore consider that it is appropriate for
this policy to be deleted.




Natural Features from subdivision, use
and development’ the ‘inappropriate’
test is implicit i.e. development that
doesn’t protect the quality will be
inappropriate.

Whilst landscape mapping, as a
method, was proposed in Policies
3.2.5.1.1 and 3.2.5.2.1 of the Strategic
Direction Chapter as notified, |
consider that the Policy is one of a
number of policies that unnecessarily
replicates policy in the Landscape
chapter (which also forms part of Part
2 of the PDP) and | recommend that
the policy is deleted.

Objective 3.25.3 and
associated Policy 3.2.5.3.1

PBJV supported these provisions and
sought their retention as notified.

The Chapter 3 S.42A  report
recommends a minor amendment to
Objective 3.2.5.3 and recommends

The section 42A report has recommended
deleting Policy 3.2.5.3.1 as it is too fine
grained and should be located in the
Urban Development chapter.




Policy 3.5.5.3.1

PBJV opposed the submission lodged by
the Upper Clutha Environmental Society
Inc who sought the following changes
policy 3.2.5.3.1 and policy 6.3.1.7 to read:

4.2.5.6 Urban Development

(@) Direct urban development to be
within _Urban Growth Boundaries
(UGB) where these apply, or within
the existing rural townships.

(b)  When locating urban  growth
boundaries _or _extending urban
settlements through plan changes,
avoid _impinging on Outstanding
Natural Landscapes or Outstanding
Natural Features and minimise
disruption to the values derived
from open rural landscapes

(ca) To avoid new urban development in
the outstanding natural landscapes-

of Wakatipu-Basin of the district.

deleting Policy 3.2.5.3.1.

The specific commentary from the
section 42A report in this regard is as
follows®:

Concern was raised regarding
Objective 3.2.5.3 (and related Policy
3.2.5.3.1), particularly in terms of the
language of ‘directing’. In response, |
consider it appropriate to seek to
‘direct’ urban development to areas
which are capable of absorbing
growth, as part of Council’s approach
to sustainable management (Section 5
RMA), and integrated management
(Section 31 RMA), through Policy
3.2.5.3.1. Whilst | do acknowledge that
rural subdivision and development can
be contemplated on more of a case by
case, effects-based perspective, |
consider it is appropriate for urban
development to be directed to
particular locations with a firmer policy
approach taken on spatial grounds.
However, | have recommended that
Policy 3.2.5.3.1 be deleted — | consider
its finer grained nature relating to
UGBs is better addressed in the Urban
Development Chapter.

| note that this chapter establishes the
strategic framework for the Proposed
Plan. With no policies remaining under
this objective, it is unclear how the
objective will be achieved.

In my opinion, the relief sought
inappropriately utilises the term “avoid”
and therefore precludes assessment of
the actual and potential positive and
adverse effects associated with planning
for urban growth in areas where ONLs
and ONFs are present.

This imposes a higher threshold than
Section 6 (b) of the RMA, which refers to
the protection of ONLs and ONFs from
“inappropriate” subdivision, use and
development.

| therefore consider the relief sought by
the Upper Clutha Environmental Society
should be rejected.

61 Chapter 3 S.42A report paragraphs 12.106 — 12.107.




(b) To discourage urban subdivision
and development in the—ether
outstanding—natural—landsecapes
E : ; w .
amenity—Jlandscapes Rural

Landscape of the district.

(de) To avoid remedy and mitigate the
adverse effects of urban subdivision
and development where it does
occur in the other outstanding
natural landscapes of the district by:

- maintaining the open character of
those outstanding natural
landscapes which are open at the
date this plan becomes operative;

- ensuring that the subdivision and
development does not sprawl
along roads.

(ed) To avoid remedy and mitigate the
adverse effects of urban subdivision
and development in visual amenity
landscapes by avoiding sprawling
subdivision and development along
roads.

| consider that an amendment is
appropriate to make it clear that
Objective 3.2.5.3 relates to ‘urban’
subdivision, use or development.

Objective 3.2.6.3 and
associated Policy 3.2.6.3.1
to 3.2.6.3.2

PBJV supported the provisions as
notified.

The Chapter 3 S.42A report has not | | agree with the recommendations of the
recommended any changes these | section 42A report.
provisions.




CHAPTER 4 — URBAN DEVELOPMENT

PROVISION PBJV SUBMISSION S.42A RECOMMENDATION MY RECOMMENDED
AND COMMENTARY AMENDMENTS
Objective 421 and | Support in part The Chapter 4 S. 42A report does not | In my opinion, the use of the term
associated Policies Objective 4.2.1 recommend any changes to Objectives | “protect” in this context is not
4211, Policy 4.2.1.2, o | 4.21. commensurate with the value of the
Policy 4.2.1.4, Policy Objective - Urban  development is landscape being considered by the policy.
4215 coordinated with infrastructure and
services and is undertaken in a manner ] )
that maintains or enhances protects the | therefore agree with the drafting
. . proposed by PBJV.
environment, rural amenity and
outstanding natural landscapes and
features.
Policy 4.2.2.4 PBJV supported this policy in part, | The Chapter 4 S. 42A report does not | | agree with the relief sought by PBJV. In
Not all land within Urban | however sought some minor drafting | recommend any changes to these | my opinion, when considering whether the
Growth Boundaries will be | @mendments as follows: provisions. form and location of development, there
suitable for urban | policy 4.2.2.4 are more_ factors to take into consideration
development, such as (but Not all land within Urban Growth that public health and safety.

not limited to) land with
ecological, heritage or
landscape significance; or
land subject to natural
hazards. The form and
location of urban
development shall take
account of site specific
features or constraints to
protect public health and
safety.

Boundaries will be suitable for urban
development, such as (but not limited to)
land with ecological, heritage or
landscape significance; or land subject to
natural hazards. The form and location of
urban development shall take account ef
site-the specific features or constraints of
the site and its ability to absorb

development-to-protect-public-health-and
safety




Objective 4.2.3 and
associated Policies
4.2.3.1,4.2.3.4and 4.2.3.7

PBJV supported these provisions and
sought that they be retained as notified.

The Chapter 4 S. 42A report does not
recommend any changes to these
provisions.

| agree with the recommendations of the
section 42A report.

Objective 4.2.6 and
associated Policies 4.2.6.1
and 4.2.6.2

PBJV supported these provisions in part,
however sought the following drafting
amendments:

Policy 4.2.6.1

Limit the spatial growth of Wanaka so
that:

* The rural character of key entrances to
the town is retained and protected, as
provided by the natural boundaries of
the Clutha River and Cardrona River

+ A distinction between urban and rural
areas is maintained to protect the
quality and character of the
environment and visual amenity

* Ad hoc development of rural land is
avoided

+ The effects of urban development
within Outstanding Natural
Landscapes and Outstanding Natural
Features are appropriately avoided,

remedied or mitigated.—are—protected
from——eneroachment—by——urban
development:

The Chapter 4 S. 42A report does not
recommend any changes to these
provisions.

| consider the amendment of the
Objective to incorporate consideration of
measures to remedy or mitigate adverse
effects, in accordance with part 5 (2)(c) of
the Act appropriate.

| also consider the amendment of the

policy to ‘maintain or enhance’
appropriate. The requirement to ‘not
diminish® could be interpreted to

‘preclude’, ‘prevent’ or ‘avoid’ and is not
commensurate with the value of the
landscape being considered.

10



Policy 4.2.6.2

Ensure that development within the
Wanaka Urban Growth Boundary:

Supports increased density through
greenfield and infill development, in
appropriate  locations, to avoid
sprawling into surrounding rural areas

Provides a sensitive transition to rural
land at the edge of the Urban Growth
Boundaries through the wuse of:
appropriate  zoning and density
controls; setbacks to maintain amenity
and open space; and design
standards that limit the visual
prominence of buildings

Facilitates a diversity of housing
supply to accommodate future growth
in permanent residents and visitors

Maximises the efficiency of existing
infrastructure networks and avoids
expansion of networks before it is
needed for urban development

Supports the coordinated planning for
transport, public  open  space,
walkways and cycleways and
community facilities

Maintains _or enhances Bees—not
diminish—the qualities of significant
landscape features




* Rural land outside of the Urban
Growth Boundary is not developed
until further investigations indicate that
more land is needed to meet demand.

CHAPTER 6 - LANDSCAPES

PROVISION PBJV SUBMISSION S.42A RECOMMENDATION MY RECOMMENDED
AND COMMENTARY AMENDMENTS
Policy 6.3.1.3 PBJV opposed this submission in part and | The section 42A report recommends | | consider the notified policy

sought its amendment as follows:

That subdivision and development
proposals located within the Outstanding
Natural Landscape, or an Outstanding
Natural Feature, be assessed against the
assessment matters in provisions 21.7.1
and 21.7.3 because—subdivision—and

developmentis-inappropriate-in-almost-all
| ions. . ful
L " onal .

retaining this policy as notified. The
specific commentary from the section
42A report is as follows®2:

Policies 6.3.1.3 and 6.3.1.4 set out that
proposals shall be assessed against
the assessment matters in parts 21.7
depending on the landscape
classification. The policies formally
establish a procedural requirement,
and they also set out that development
in the ONF/ONL is inappropriate in
almost all locations but there will be
exceptional cases.

These statements relating to the
appropriateness of development have
been taken from Part 1.5.3 of the ODP,
where explanatory text describes why

inappropriately pre-judges the outcome of
applications in ONFs and ONLs and also
contains redundant content regarding the
procedural requirement to  assess
applications  against the  relevant
assessment matters.

| consider that the policy should be
amended to focus assessment on the
location of development proposals, the
nature of any associated adverse effects,
and the measures proposed to avoid,
remedy or mitigate the adverse effects.

62 Chapter 6 S.42A report, paragraphs 9.66 — 9.69.
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a discretionary activity status has been
afforded to development in the Rural
General Zone. The statements have
been taken and used as a policy in the
PDP to reinforce the vulnerability of
landscapes to development and that
applications  must be  carefully
scrutinised against the provisions. It is
acknowledged that they are
conservative statements, and have
attracted a number of submissions
requesting that these phrases are
deleted from the policy.

Submitter 437 requests that the
policies are amended so that the
reference to directing an assessment
against the assessment matters in part
21.7 are removed. This request is
rejected, the policies as notified are in
my view effective in that they provide
administrative direction and set a basis
for the quality of any development
granted in the Rural General Zone.

Similar amendments such as those
requested by submitters 513, 456, 581
and 59819 attempt to make the
policies more generic by employing
RMA terminology such ‘avoid, remedy
or mitigate’ phrasing and disable the
administrative component that
specifies the use of the Assessment

13



Matters in part 21.7. In my view there
is no benefit from accepting these
changes and it is recommended they
are rejected.

Policy 6.3.1.7 PBJV opposed this submission in part and
sought its amendment as follows:

Policy 6.3.1.7

When locating urban growth boundaries
or extending urban settlements through
plan changes, avoid, remedy, or mitigate

the effects of impinging on Outstanding
Natural Landscapes or Outstanding
Natural Features and minimise disruption
to the values derived from open rural
landscapes.

The section 42A report recommends
amending the policy as follows®3:

Policy 6.3.1.7

When locating urban growth
boundaries or extending urban
settlements through plan changes,
avoid impinging on  Outstanding
Natural Landscapes or Outstanding
Natural Features and minimise
disruption—te the values derived from
open rural landscapes

| agree with the amendment of the
Objective to incorporate consideration of
measures to remedy or mitigate adverse
effects, in accordance with part 5 (2)(c) of
the Act, for the reasons discussed above
in respect of Objective 3.2.5.1 and
associated Policy 3.2.5.1.1.

As notified, the policy imposes requires
the avoidance of all effects on ONFs and
ONLs. | consider this to be inappropriate
as the objective does not contemplate the
possible range of effects, from less than
minor to significant. This is not supported
by the rules and is not justified by the s32
analysis.

I consider that the objective should be
revised to focus on and provide flexibility
regarding the avoidance, remediation or
mitigation of adverse effects on ONFs and
ONLs as sought by PBJV.

63 Chapter 6 S.42A report, Page 6-2.
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Policy 6.3.1.11

Recognise the importance
of protecting the landscape
character and visual
amenity values, particularly
as viewed from public
places.

PBJV supported the policy in part and
sought its amendment as follows:

Recognise the importance of protecting
landscape character and visual amenity

values, particularly-as viewed from public

places.

Retain as notified.

The policy emphasises the importance
of the District’s landscapes as viewed
from public locations.

Several submitters... request that the
phrase  ‘avoiding, remedying or
mitigating adverse effects’ replaces the
word ‘protecting’. This change would
not provide any added value in my
view.

In a situation where a development
proposal proved that it could either
avoid, remedy or mitigate any adverse
effects, then the proposal would
accord with the policy because these
values would be protected. These
submissions are rejected.

| agree with the retention of the original
policy as notified.

Objective 6.3.2

Avoid adverse cumulative
effects on landscape
character and amenity
values caused by
incremental subdivision
and development.

PBJV opposed the submission in part and
sought the following amendments:

Avoid, remedy or mitigate adverse
cumulative effects on landscape character
and visual amenity values caused by
incremental subdivision and development.

The Chapter 6 S.42A  report
recommends retaining the Objective as
notified®4.

The consideration of cumulative effects
is particularly important because of
development pressure in the District
for rural living and resort activity
opportunities, and that the ODP and
PDP provisions are focused on a

| agree with the amendment of the
Objective sought in the submission to
incorporate consideration of measures to
remedy or mitigate adverse effects (for
the reasons set out above in respect of
Objective 3.2.5.1 and associated Policy
3.25.1.1 and Policy 6.3.1.7) and to
specify that the relevant amenity values
are “visual” amenity values.

64 Chapter 6 S.42A report, Page 6-3.
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design-based response, and do not
have a minimum allotment size
requirement associated with
subdivision and development.

No quantifiable sum such as a
minimum density or allotment size has
been identified in the policies to help
guide whether a cumulative effects
threshold has been reached. Nor, is it
in my view efficient to identify the
character of every rural zoned
landscape unit and apply policy with
identified density parameters.

...Objective 6.3.2 recognises that
cumulative effects are the sum of more
than one development proposal that,
when considered in isolation could be
considered appropriate. However, at
some point the culmination of further
development, irrespective of its quality
or redeeming features would degrade
the identified values of the landscape it
is located within. For this reason the
submissions requesting that the word
‘incremental’ is replaced with
‘inappropriate’ or similar are not
supported.

16



Policy 6.3.2.2 PBJV seeks that is policy is amended as | The Chapter 6 S.42A report does not | | agree with the amendment of the Policy
. . follows: recommend any changes to the policy. | to incorporate consideration of measures

Allow residential -

L to remedy or mitigate adverse effects for
subdivision and | policy 6.3.2.2
. e the reasons set out above.

development  only in . ) o

locations where the Allow  residential _ subdlv!3|on and

District's landscape development 'onlly in locations where

character and visual adverse the-District’s landscape character

amenity would not be and ylsual amenlty effect§ are

degraded appropriately avoided, remedied or
mitigated. -would-not-be-degraded-

Policy 6.3.2.5 PBJV seeks that this policy is | The Chapter 6 S.42A report does not | | agree with the PBJV submitter in that
unnecessary as Policy 6.3.2.2 will achieve | recommend any changes to the policy. | there is unnecessary double up between
the outcome. Therefore Policy 6.3.2.5 policy 6.3.2.2 and 6.3.2.5.
should be deleted.

Policy 6.3.4.1 PBJV seeks that this policy is amended | The Chapter 6 S.42A report does not | On further consideration of this policy, |

. . as follows: recommend any changes to the policy. | consider that it would be appropriate for

Avoid  subdivision and . ; ot

the policy to avoid ‘“inappropriate

development  that - would i iti igi subdivision and development. | therefore
degrade the important Avoid, remedy or mitigate subdivision and :

qualities of the landscape
character and amenity,
particularly where there is
no or little capacity to
absorb change.

development that would degrade result in
adverse effects on the important qualities
of the landscape character and amenity,
particularly where there is no or little
capacity to absorb change.

recommend the following amendments:

Avoid inappropriate subdivision and
development that would degrade the
important qualities of the landscape
character and amenity, particularly where
there is no or little capacity to absorb
change.

Policy 6.3.4.3

Have regard to adverse
effects on landscape

PBJV opposed the policy and sought that
it be deleted citing reasons of duplication.

The Chapter 6 S.42A report does not
recommend any changes to the policy.

| concur with the submission of PBJV in
that this policy is essentially a duplication
of the matters more generally canvassed
by Policy 6.3.4.1. With amendment of
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character, and  visual
amenity values as viewed
from public places, with
emphasis on views from
formed roads.

6.3.4.1 as discussed above, | consider
that it would be appropriate to delete this

policy.

Objective 6.3.7 and

Policy 6.3.7.1

PBJV sought to amend this provision to
refer to biodiversity values rather than
‘nature conservation values”.

The Chapter 6 S.42A report does not
recommend any changes to the policy.

| agree with the original drafting of this
policy, as the term ‘nature conservation
values’ is defined in the Proposed Plan,
providing greater certainty around its
interpretation.

Policy 6.3.7.2

Policy 6.3.7.2 states

Avoid indigenous vegetation clearance
where it would significantly degrade the
visual character and qualities of the
District’s outstanding natural features and

distinetive landscapes

The Chapter 6 S.42A report does not
recommend any changes to this policy.

| agree with the amendments to this
provision sought in the submission that
seek to avoid significant degradation of
“outstanding  natural features and
landscapes”. This is in line with the
requirement to “protect” these features as
required by section 6 of the RMA.
“Distinctive” landscapes are not defined in
the Plan.
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