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The percentages of these flights to affect the site were assumed to be the same as those 
derived from Mr Park's 2013 data. 

The 55 dB Ldn contours 
[130] Noise contours are produced using software referred to as an Integrated Noise 
Model ("INM"). The acoustic experts agreed212 this software was appropriate to predict 
future noise levels at Omaka airfield and that the model aircraft types and settings that 
have been developed by Mr Hegley and Marshall Day Acoustics and confirmed by Dr 
Trevathan's measurements to be appropriate. The software requires at a minimum the 
input of runway locations, aircraft types and numbers of flights and flight tracks. There 
is disagreement over the helicopter flight tracks that should be modelled. 

[131] Helicopters taking off towards and landing from the north currently track over 
the site213

• Mr Hegley has used these tracks in his lNM modelling. Mr Park believes 
these tracks create unnecessary disturbance over the site and to adjacent residential 
areas214

• l-Ie thus proposed "helicopter noise abatement flight paths". On takeoff to the 
north a helicopter would veer slightly right and as it crossed New Renwick Road it 
would tum left and follow the Taylor River. Approaches from the north would come 
along the river and turn right to reach the eastern edge of the airfield215

. Such noise 
abatement paths, according to Mr Park, are in common use at other aerodromes in New 
Zealand and are in accord with both the Aviation Industt·y Association ofNew Zealand's 
code of practice for noise abatement and Helicopter Association Intemational 
guidelines216

• 

[132] Mr M Hunt, an acoustics expert for the council, found the use of selected flight 
paths to reduce noise on the ground to be highly unusual but not unheard of. He was 
also concerned over the practicality of the paths suggested by Mr Park and how they 
could be imposed fu"ld enforced217

. Mr Day, acoustic consultant to the Omaka Group, 
also found the approach unusual in that it moved flight paths so as to push the noise over 
existing residences to avoid noise on a futme residential development218

• This criticism 
was echoed by Mr Dodson, Managing Director of Marlborough Helicopters and holder 
of a Commercial Helicopter Pilot Licence. l-Ie described the noise abatement tt·acks as 
"clearly an inferior option from a noise abatement perspective and arguably is a less safe 
option"219

. 

[133] Opinion as to the efficacy of the abatement paths was clearly divided. One 
reason is that no evaluation of the noise effects generated by flights along the abatement 
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Joint Statement of Acoustic Expe1ts dated 21 August 2013 Exhibit 14.1 para 5. 
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paths, and in particular on the residences along the river, has been can·ied out. The court 
has no power to introduce or enforce any flight paths and offers no view as to the 
appropriateness of the proposed paths at Omaka. 

[134] The court received a number of 55 dB Ldn contours from the parties each 
derived under different assumptions. We list each contour received: 

• Mr Hegley's 2028 contours: enors in the derivation of his first contour 
were corrected with a second contour being produced. Because both 
contours were for only 15 years in the future, they are disregarded. 

• Mr Hegley' s 203 8 contour: this incorporates Mr Park's flight information 
for Runway 01 from one month of VHF recordings, annual growth rates of 
2.7% and 10% for fixed wing aircraft and helicopter movements 
respectively, and uses the current flight paths from all runways. This 
contour crosses the site in an east/west direction with some 45% (9.6 hai20 

of the site inside the contour. 
• Dr Trevathan's 2028 contour: being only a 15 year projected contour this 

too is disregarded. 
• Dr Trevathan's 2038 contoms: all four contours are based on the three 

months (10 January - 8 April 2013) of recorded VI-IF data and a 2.7% 
growth rate for fixed wing aircraft movements. Two annual growth rates 
for helicopter movements, 6.6% and 7.7% (being 10% to 2028 and 4.4% 
for 2028 -2038), are used and for each there are contours with and without 
helicopter noise abatement paths. 

[135] Dr Trevathan's contours all cross the site from east to west at varying distances 
from the southern boundary. The most intrusive contour is the 7.7% annual growth rate 
for helicopters with no abatement paths. It is at most 112.1 metres from the boundar/21 

and encompasses 3.84 hectares. The least intrusive contour is the 6.6% annual growth 
rate for helicopters with abatement paths. This contour is not more than 42.9 metres 
from the boundary222

. It encompasses 1.11 hectrn:es. 

[136] Dr Trevathan's contour assumed that helicopters would use "noise abatement 
flight paths" where helicopters alter course shortly after takeoff in order to reduce noise. 
At Omaka such a route would require a heading change of 1 0 degrees after takeoff from 
runway 01 to follow the Taylor River north and pass over an industrial area223

. This 
flight path was used by Dr Trevathan in his modeling. It is a significant difference to 
Mr I-Iegley's modeling which used the current flight paths. 
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[137] The Omaka Aero Club has not implemented noise abatement paths for 
helicopters as an attempt to protect the amenity of its neighbours. Mr Dodson, of 
Marlborough Helicopters, states his company has a written policy to avoid overflying 
built areas whenever possible224 but we received no indication that this policy is adopted 
by Omaka as an airport. Should the helicopter numbers increase at the suggested rate of 
l 0% per annum there very likely will be reverse sensitivity effects arising from the 
helicopter tracks to the east which may force Omaka to adopt noise abatement paths (as 
suggested by Mr Park). Such paths operate at other New Zealand airports including 
Ardmore. Mr Park believes such paths should be developed for Omaka225 in accordance 
with the Helicopter Association International guidelines and the Aviation Industry 
Association of New Zealand Code of Practice. The former includes a guideline226 for 
daily helicopter operations which reads "Avoid noise sensitive areas altogether, when 
possible ... Foil ow unpopulated routes such as waterways". 

[138] We see this as a possible way to protect residents' amenity and still let Omaka 
grow some of its operations as predicted out to 203 8. There are differences of 
opinion227 regarding the practicality and efficacy of the proposed tracks which we 
acknowledge. Fmiher, as suggested by witnesses for the Omaka Group, those flight 
tracks might impose more noise on residents east of the Taylor River. We caunot 
ascertain from the noise contoms (see the next paragraph) whether or not that is likely to 
be the case. Despite that we accept this approach in principle and thus regard Dr 
Trevathan's 2038 contou?28 as the best indication of the likely (but still inaccurate) 
location of the 55 dB Ldn contour in the vicinity of the site in 2038. 

[139] The 55 dB Ldn contom was also plotted by Mr McGrail as a complete contom 
sutTOutlding the aerodrome229

. It encloses 349 existing residential prope1iies east of the 
Taylor River. To obtain this contom Dr Trevathan assumed movements on runways 
other than 0 l to be those recorded in a Hegley Acoustic Consultants' repmi which he 
attached to his evidence as Attachment 6. In the light ofMr Park's 2013 recording, Dr 
Trevathan was not confident about the correctness of these movements and thus 
believed the con tom at places away from the site was incorrect230

. He gave no 
indication of the magnitude or location of discrepancies from a "correct" contom. 

Findings 
[140] The 2013 55 dB Ldn noise contour produced by Dr Trevathan and not 
challenged by any witness will expand as airport activity increases. The court accepts 
Mr Day's view that the contom will reach the residential area east of the Taylor River 
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before it reaches the site231
. It is the general view of the acoustic witnesses, and the 

court concurs, that there has not been sufficient work done to enable the location of a 
55 dB Ldn noise contour for 2038 either near the site or for the airport as a whole. Not 
only is there insufficient information, but in any event there is considerable uncertainty 
as to the likely character of future use of the Omaka airfield. 

[141] As a set the contours are sufficient to indicate to the court, the Omaka Group 
Aero Club and the council what may occur in the future. They will be a useful guide 
when formulating noise abatement procedures by way of a Noise Management Plan and 
possible protection within the District Plan. 

Noise mitigation measures 
[142] In addition to the use of abatement paths, Dr Trevathan provided a munber of 
other suggestions for mitigating noise effects on the Colonialland232

: 

(i) aviation themed subdivision; 
(ii) covenants; 
(iii) situating houses so that outdoor areas are to the north; 
(iv) reducing dwelling density on the southern boundary; 
(v) mechanical ventilation; 
(vi) acoustic insulation. 

[143] Dr Trevathan suggested that the development could have an aviation theme233
, so 

that only people who liked airfield noise would choose to live there. As counsel for 
Omaka pointed out, this relies on people correctly identifying themselves as not being 
noise sensitive. Further, as the noise level is predicted to increase over time it is 
difficult to assess whether people will be able to cope with the noise in the future. 

[144] The effectiveness of "no-complaints" covenants was discussed by Mr P Radich, 
an experienced lawyer in Marlborough, who gave evidence for Carlton Corlett Trust. 
While he accepted covenants are legally enforceable234

, Mr Radich was cautious about 
their effectiveness since they really just signal a problem rather than providing an 
effective solution235

• He said that enforcement was dependent on how reasonable the 
covenanter thought it and whether they were the original covenanter236

. Further, it is not 
council practice to enforce private covenants as such disputes are viewed as a private 
matter for the parties to determine themselves237

. 
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Transcript pp 514-515. 
J W Trevathan, evidence-in-chief para 10.1 [Environment Court document 14]. 
J W Trevathan, evidence-in-chief para 10.11 [Environment Court document 14]. 
South Pacific Tyres Ltd v Power/and (NZ) Ltd [2009] NZRMA 58 (HC). 
Transcript at 748 line 17. 
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[145] It was suggested each house on the CVL site could be situated to the south of its 
allotment so that the outdoor areas were further away, although Dr Trevathan 
acknowledged this would not protect residents from the noise of planes flying 
overhead238

. 

[146] With regard to acoustic ventilation, Dr Trevathan accepted that if all houses on 
the Colonial land were outside the OCB any additional insulation would be 
unnecessary239

. As for mechanical ventilation, this allows people to keep windows 
closed reducing internal noise levels. However, since the internal noise level is already 
satisfactory with open windows at the level of external noise likely to be experienced on 
the Colonial land (depending on where the future airnoise boundary is) mechanical 
ventilation is not needed240

• 

[147] In our view the only mitigation which is desirable is the registration of "no­
complaints" covenants. The other measures would simply add costs without gaining 
connnensurate benefits. We have considered whether even the proposed covenants will 
give sufficient benefits to outweigh the transaction costs of imposing them. Counter­
considerations are that, as we find elsewhere, residents east of the Taylor River are 
likely to be affected by noise from aircraft taking off and landing at Omaka airfield 
before residents on the site - yet, so far as we know, there are no covenants imposed on 
the Taylor River residents. FU!iher, there are likely to be other limitations on helicopter 
numbers operating from Omaka (e.g. conflict with Woodbourne operations). 

[148] Over-riding those concerns is that airports- even those with very small 
numbers of aircraft using them- aTe potentially subject to "noise" complaints. Such 
complaints may have a critical mass beyond which the legality (or existing use rights) 
can potentially become irrelevant in the face of political pressure. Further, there is a 
suggestion by fhe High Court that councils are responsible for ensuring that nuisance 
issues do not arise through activities it allows: Ports of Auckland Limited v Auckland 
City Counci/241 

[149] Since CVL is volU11teering the covenants, we consider they should be accepted. 

5. Does PC59 give effect to the RPS and implement WARMP's objectives? 

5.1 Giving effect to the RPS 
[150] We judge that PC59 would give effect to the Regional Policy Statement. It 
would enhance the quality of life242 by supplying houses while not causing adverse 
effects on the environment, and it would appropriately locate a type of activity 
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Regional objective 7. 1.2. 
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(residential development) which would cluster243 with housing to the north and east, 
reflect the local character and provide the use of the river banks and beyond that, the 
Wither Hills. 

[ 151] The air transport policy in the RPS - which focuses on Woodbourne - would 
not be affected. 

5.2 Implementing the objectives of the WARMP 
[152] The question for the court in this proceeding is whether the rezoning of a 
21.4 hectare vineyard on the southern side of the Wait·au Plains near Blenheim for 
'residential' development, given its proximity to Omaka airfield, would promote the 
objectives and policies of the WARMP and the sustainable management of the district's 
natural and physical resources. 

[153] The most relevant policy- (11.2.2)1.5- requires that any expansion of the 
urban area of Blenheim achieves specified outcomes. We consider these in turn. In 
relation to achieving a compact urban form we note that development of the CVL would 
add to an existing part of Blenheim. In some ways it would tidy the existing rather 
anomalous residential enclaves along New Renwick Road and Richardson Avenue, both 
adjacent to the site. 

[154] No issues were raised in relation to integrity of the road network. The site is 
adjacent to three roads, and can be suitably developed. 

[155] As for maintenance of rural character and amenity values, the rural character of 
the site will be reduced, but the site is already rather anomalous in that respect since it 
has residential development to the north and east, and the business activities of the 
Omaka airfield and the Heritage Museum to the south. 

[156] Appropriate planning for service infrastructure is an impmiant issue. A 
significant feature of the site is that all services are readily available at a reasonable cost. 
The section 42 report presented to the council hearing stated "The development of the 
site is not constrained by the development of services"244

. 

[157] Infrastructure must also be provided within the site to each dwelling. The site is 
essentially flat with a fall of 4 to 5 metres from southwest to northeast. This will allow 
the sewer and storm water services to be easily staged throughout the development of the 
site245

. Planning for this will necessarily be pmi of the overall development plan for the 
site and will produce no difficulties. 

Regional policy 7.1.1 0. 
T P McGrail, evidence-in-chief para 13 [Environment Court document 9]. 
T P McGrail, evidence-in-chief para II [Environment Court document 9]. 
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[158] The 2010 Strategy assessed the site, along with nine other locations, for the 
provision of water, sewer and storm water services. It found that "Development in this 
area can be connected to existing networks without upgrades of infrastructure"246

• We 
conclude appropriate planning has been done for service infi·astructure to the site and 
thus no further planning is necessary in this regard. 

[159] Perhaps the key service infrastructure issue in the case- and a central issue in 
the proceeding - is the extent to which residential development of the site might 
restrain future development of the Omaka airfield. We discuss that in our conclusions 
below. 

[160] No issue was raised in relation to productive soils. 

[161] The Rural Environments section (Chapter 12) of the WARMP recognises the 
importance of the airpmi zone( s) and the explanatory note states that noise buffers 
surrounding the airpo1i are the most effective means of protecting the airpmi' s 
operation247

• The RPS also requires that buildings and locations identified as having 
significant historical heritage value are retained248 and as we have found Omaka airport 
to be a heritage feature this is relevant in terms of its protection, especially with 
reference to section 6(f) of the Act. We consider the covenant suggested as a mitigating 
measure by CVL can assist in that regard so that the heritage operation - flights of old 
aircraft- can continue and grow (within reason). 

[162] While the objectives and policies of the WARMP give some protection to 
Omaka there is a "balance"249 to be achieved with activities that might be affected by 
them. In summary we consider PC59 meets more objectives and policies (especially the 
impmiant ones) than not, and thus represents integrated management of the district's 
resources. 

5.3 Considering Plan Changes 64 to 71 
[163] We consider the Plan Changes 64-71 are only relevant to the extent they show 
that the council has other solutions to the problem of supplying land for fuliher 
residential development and we considered them earlier. We reiterate that these plan 
changes are at such an early stage in their development we should give them minimal 
weight. 
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6. Does PC59 achieve the pm·pose of the RMA? 

[164] In Hawthorn250
, the future state of the environment was considered in a land use 

context. The Court of Appeal concluded that251
: 

... all of the provisions of the Act to which we have referred lead to the conclusion that when 
considering the actual and potential effects on the environment of allowing an activity, it is 
permissible, and will often be desirable or even necessary, for the consent authority to consider 
the future state ofthe envh·onment, on which such effects will occur. 

The future state of the environment includes the environment as it might be modified by 
petmitted activities and by resource consents that have been granted where it appears 
likely those consents will be implemented. It does not include the effects of resource 
consents that may be made in the future. CVL submitted that, in a plan appeal context, 
this must extend to the prospect of plan changes or even plan reviews with entirely 
tmcertain outcomes at some indeterminate time in the future252

. CVL accepts there is a 
requirement to consider the future enviromnent and has endeavoured to do so in its 
evidence using a predicted level of activity and effects associated with it. However, 
while the projections to 2038 will influence the resolution of the plan, CVL says the 
plan must also reflect other influences over those 25 years253

. 

[165] Counsel for the Omaka Group submitted we should distinguish Hawthorn as 
conceming a resource consent application rather than a plan change. If the proposed 
aimoise boundary is to be taken into accotmt as part of the environment the Omaka 
Group suggested that great care needs to be taken in assuming that airnoise and (outer 
control) boundaries will protect the community from noise and reverse sensitivity effects 
when there is currently no plan change proposed254

. CVL argued that Omaka misses the 
point- section 5 applies to all functions under the RMA 255

. 

[166] The council submitted that, given the timing of PC59, before restrictions or 
protection are put in place for Omaka tlu·ough a f\.iture plan change process, the plam1ing 
environment as it is today is the appropriate reference. Mr Quiilll submitted that the 
policy and plam1ing framework of the WARMP: 
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• affords the district's airports, including Omaka, a high level of protection 
relative to land use aspirations around the airport; 

provides that an outer control boundary should be created for Omaka and 
specifically cites NZS 6805 and states that any 55 dBA Ldn noise contour 
must be surveyed in accordance with it; and 

Queenstown Lakes District Council v Hawthorn Estate Limited (2006) 12 ELRNZ 299 
Queenstown Lakes District Council v Hawthorn Estate Limited (2006) 12 ELRNZ 299 at [57] 
Closing submissions for CVL, dated 21.0ctober 2013 at [48]. 
Closing submissions for CVL, dated 21 October 2013 at [55]. 
Closing submissions for Omaka, dated II October2013 at [II]. 
Closing submissions for CVL, dated 21 October 2013 at [54]. 
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• allows expansion of the Omalca aerodrome as a permitted activity. 

6.1 Sections 6 and 7 RMA 
[167] Section 6 of the Act concerns matters of national importance. Only one 
paragraph in section 6 is relevant. Section 6(f) provides for the protection of historic 
heritage from inappropriate subdivision, use, and development and is relevant for two 
reasons. First, the three grass runways are claimed to be the longest surviving set in 
New Zealand. They were prepared in 1928 and have been used ever since. Secondly, 
there is the world-class collection of World War I aircraft and replicas, superbly 
displayed with other thematic memorabilia, at the Aviation Heritage Centre. 

[168] We accept it is a matter of national importance to protect those heritage values, 
and to allow their responsible expansion. There was no evidence that residential 
activities on the site will cause reverse sensitivity effects on the Omaka airfield in the 
near future. The evidence did establish that a business as usual approach for the Omalca 
airfield as a whole might cause issues for residents of the CVL site and thus potential 
reverse sensitive effects (complaints) by 2039. But not all activities at the Omalca 
airfield have heritage value. In particular there are helicopter and other general aviation 
activities whose expansion will need to be carefully examined by the council as it makes 
its decision about an outer control boundary for the airfield. Given those circumstances, 
we hold that the heritage values of the airfield need not be affected by the plan change 
and so give this factor minimal weight in the overall weighing exercise. 

[169] Section 7 of the Act sets out other matters the comi is to have particular regard to 
when making its decision. Section 7(b) of the Act concerns the efficient use and 
development of natural and physical resources and we will consider it in the context of 
the section 32 analysis. Section 7( c) provides for the maintenance and enhancement of 
amenity values and section 7(f) is also relevant since it talks about maintenance and 
enhancement of the quality of the environment. Both these matters are covered by and 
subsumed in the objectives and policies in the district plan. 

[170] Com1sel for the Omalca Group suggested256 that section 7(g) of the RMA could 
be relevant but there was no specific evidence about that. There are extensive grass flats 
on the Wairau Plains so we consider that that argument cannot get off the ground. 

6.2 Section 5(2) RMA 
[171] The ultimate purpose of any proposed plan or plan change under the RMA is to 
achieve the purpose of the RMA as defined in section 5 of the Act. In the case of a plan 
change (depending on its breadth) that purpose is usually subsumed in the greater detail 
and breadth of the operative objectives and policies which are not sought to be changed. 
That is broadly the situation in this proceeding as we have discussed already. 

Closing submissions for Omaka para 172. 
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[ 172] In terms of section 5 of the RMA the proceeding comes down to this: we must 
weigh enabling of a potential small community of residents on the site in the near future 
(in a situation where there is a relative undersupply of houses) against the potential 
longer-term (post 203 8) disenabling expansion of activities on the Omaka airfield as the 
aviation cluster would like. We have found that the evidence, that growth in activities 
which would need to be restricted is unlikely, is more plausible than the evidence of 
greater growth (e.g. to 35 helicopters operating from the airfield by 203 8). While we 
have recognised above the superb heritage value represented by the grass airstrips and 
the Aviation Heritage Centre, those can be protected into the future without causing 
reverse sensitivity effects if the site is rezoned under PC59. 

[173] We also take into account that it is possible that some limitation on, in particular, 
helicopter movements at Omaka airfield may be necessary in the future. However, it 
will not necessarily be as the result of complaints fi·om residents of the site. On the 
evidence it is more likely to be caused by complaints from occupiers of the council's 
subdivision east of Taylor River, or as a result of restrictions imposed by CAA, in order 
to safeguard operations at Woodbourne. 

[174] In any event we have found that the objectives and policies of WARMP favour 
acceptance of the PC59 rather than its refusal. Our provisional view is that PC59 should 
be approved. However, there are some further considerations. 

7. Result 

7.1 Having regard to the MDC decision 
[175] In accordance with section 290A of the Act the court must have regard to the 
decision which is the subject of the appeal. 

[176] The Commissioners' Decision deals with the site in two parts. "Area A" is 
outside a notional outer control boundary ("OCB") and Area B is within the OCB. In 
respect of the area inside the contour- Area B -the Commissioners concluded257

: 

122. We consider that Area B should not be rezoned to accommodate new residential 
development. Sufficient reasons for that conclusion are: 

(a) The Standard directs that new residential activity should not be located in the OCB; 

(b) The reverse sensitivity effects on the Omaka Aerodrome iiom new residential 
development will be serious and potentially imperil the present and future 
operations of the Omaka Aerodrome not least by demand by residents to limit 
aviation related activities; 

(c) New residential development will not achieve the settled WARMP goals as 
expressed in the following provisions: 
(i) Section 11.2.1, Objective 1; 

Section 12.7.2, Objective 1. Section 11.2.2, Objective 2. 

Commissioners' Decision para 122 [Environment Court document 1.2]. 
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(ii) Section 22.3, Policy 1.1 
Section 23.4.1, Policy 23.4.1 and Section 12.7.2, Policies 1.2 and 1.3. 

(d) By reason of (a)- (c) above MDC is not assisted by PPC 59 in carrying out its 
functions under RMA s 3l(J)(a) and PPC 59 does not achieve the overarching 
purpose of the RMA of sustainable management. 

[177] In respect of mitigation they decided258
: 

(a) That full noise insulation (not just of bedrooms) was required; 

(b) That insulation would have been inadequate mitigation because it did not allow for natural 
airflow from open windows which is an adverse amenity effect; 

(c) Noise insulation within the building fabric does not address wider amenity concerns; 

(d) We do not support the use of no complaint methods in this context as an adequate 
mitigation method to achieve the social wellbeing of the community which is a key 
component of sustainability. 

[178] While Area A is outside of the OCB and therefore potentially suitable for 
residential development the Commissioners identified the following issues259

: 

124. The difficulties are: 

(a) the total urban design concept presented by CVL is based on the whole site being 
developed for new residential use; 

(b) there was no urban design assessment of the appropriateness of development on 
Area A alone; 

(c) there is no concept plan for Area A alone that can be used in order to ensure an 
appropriate planning outcome is achieved; 

(d) it is unclear how the balance of the site (Area B) will be utilised in the long term. 
Conceivably it can be used for other purposes such as industrial development. An 
integrated solution will need to be carefully thought through and more detailed 
analysis undertaken. 

[179] On balance the Commissioners considered that: 

... the risk of approving new residential development on Area A by rezoning presents an 
unacceptable risk of poor strategic planning and lack of integrated development. A 
comprehensive strategic planning exercise is part of MDC's work stream and review of the 
W ARMP and there is no pressing need for new residentialland260

. 

[180] The Commissioners' overall conclusion was that the application in its entirety 
should be declined261

. 

Commissioners' Decision para 120 [Enviromnent Commissioner document 1.2]. 
Commissioners' Decision para 124 [Environment Commissioner document 1.2]. 
Commissioners' Decision para 125 [Enviromnent Commissioner document 1.2]. 
Commissioners' Decision para 126 [Environment Commissioner document 1.2]. 
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7.2 Should the result be different from the council's decision? 
[181] First, we have found the plan change meets more objectives and policies of the 
W ARMP than not. This finding is in contrast to the Commissioners who found the 
goals of the W ARMP would not be achieved. 

[182] There was repeated reference in the evidence of the council's witnesses to PC59 
not representing integrated management. That evidence reiterated the findings of the 
Commissioners' decision quoted above. We have taken special care to identifY and 
consider the relevant objectives and policies of the district plan (the WARMP) and we 
find that PC 59 is more likely than not to achieve most of the relevant objectives, and to 
do so in a generally integrated way. 

[183] We also accept counsel for CVL's argument that the council is being 
inconsistent. Mr Davidson QC and Mr Hunt wrote262

: 

If the Council is reliant on the notion that PC59 is a pre-emptive strike to a fully integrated 
process under the RMA then it [the Council] stands against the very process it utilised in Plan 
Changes 64-71. The importance of integrating Employment land use was not matched with any 
similar urgency or affirmative action. 

If Plan Changes 64- 71 are thought to be fully integrated because they are incorporated as part 
of the final iteration of SMUGS then the same can be said of Colonial, which is expressly 
aclmowledged to give effect to the Growth Strategy (with the only qualification that it be 
approved by the Environment Court). 

[184] Second, the Commissioners' decision is predicated on the assumption that a 
(fhture) outer control bOlmdary would cross the site dividing it into the two areas 
identified by the Commissioners as 'A' and 'B'. We do not consider that assumption is 
justified, because, as we have stated, the location of any future outer control botmdary 
depends on a number of value judgements which we carmot (should not) make now. 

[185] In fact, it was agreed by all parties that the noise contours provided to the 
Commissioners were for too short a time period and were erroneous. The 2038 timeline 
was agreed and the council accepted Mr Park's data as appropriate for projecting future 
noise levels. Dr Trevathan's 2038 contour with abatement paths is our preferred 
prediction although we accept it with due caution especially since we share Mr Park's 
scepticism that 30 helicopters will be using the Omaka airfield even by 2038. 

[186] That analysis assumes that the Omaka airfield will continue to grow as it has in 
the recent past. However, as NZS 6805 recognises, there is a normative element to 
establishing where outer control boundaries should go. That exercise of judgement 
under the objectives and policies of the district plan and, ultimately, under section 5 of 
the RMA requires us to consider whether the Omaka airfield can, or should, develop at 
whatever pace supply (under the Aero Club's policies) and demand drive. 

Final submissions for CVL paras 30 and 31 [Environment Court document 39]. 
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[187] It seems probable (and appropriate) that some constraints in growth of the 
Omaka airfield - especially in helicopter numbers -will be appropriate due to two 
constraints independent of development of the site. These are the recent residential 
development east of the Taylor River, and the requirements of the Woodbourne airfield 
as it grows. Mr Day stated263 that any 55 dB Ldn contour would expand on to the land 
east of the Taylor River well before it reaches the site. 

[188] Third, the Commissioners were influenced by the need for "employment" land. 
While the obvious alternatives for the land are between the proposed Residential zoning 
and the existing Rural zone, we accept that the realistic alternatives for the site are 
residential versus some kind of "employment" use in the sense discussed earlier. 

[189] We have found that industrial zoning of the site is likely to be an inefficient use 
of the resource. Nor would that inefficiency be sufficiently remedied by consideration 
of the Omaka airfield. 

[190] It would (also) be inefficient to block residential development of the site because 
of perceived future reverse sensitivities of the Omaka airfield sometime after 2030. 
That is for two reasons: first, the best estimate of the 55 dB Ldn contour in 2038 
depends on helicopter growth (30 helicopters operating out of the airfield) which we 
consider is tmlikely; and secondly, there are more than likely to be other constraints264 

on such growth of Omaka airfield use in any event- for example complaints from 
residents of the new subdivision east of Taylor River, and operational demands of the 
Woodbourne airport as its operations increase in size and frequency. 

7.3 Outcome 
[191] Weighing all matters in the light of all the relevant objectives and policies, we 
conclude comfortably that the scales come down on the side of PC59 in general terms. 
We conclude that the pmpose of the RMA and of the WARMP are better met by 
rezoning the site part as Urban Residential 1 and pmi as Urban Residential 2 as shown in 
the notified application subject to any adjustments for services as described by Mr 
Quickfall in his evidence. 

[192] Two new objectives were proposed by CVL for the new section23.6.1 of the 
WARMP. Those objectives are beyond jurisdiction as we discussed em·!ier. However, 
they m·e well-intentioned, and the second in particular seeking to introduce urban design 
principles- is potentially very useful. We consider they cm1 be introduced as policies. 

[193] We generally endorse the a111endments to the policies and rules as stated in Mr 
Quickfall's Appendix 4 (subject to the vires deletions discussed at the begilll1ing of this 

Transcript pp 514-515. 
Transcript p 160 lines 20-30. 
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decision) but we expect the parties to agree on the amended policies and rules in the 
light of these Reasons. For the avoidance of doubt we record that we regard the best 
practice urban design principles identified in Mr Quickfall's Appendix 4 as important 
and expect them to be written into PC59 (since no party opposed them) although we 
doubt whether they should be in "section 23.6" since that already exists in the WARMP. 
Since we have some doubts as to our jurisdiction tmder section 290, we will make an 
order under section 293 in respect of the urban design principles in order they may be 
introduced as policies, rather than as objectives. In case it assists we see these as 
implementing the urban growth objectives in the W ARMP and thus tentatively suggest 
they should be located there. 

For the comt: 

JfM~~ 
A J sKtherland---------­
Environment Commissioner 

Attachment 1: Site Map. 

JacksojVud_Rule\d\Colonial Vineyards v Marlborough DC.doc 
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DECISION OF THE ENVIRONMENT COURT 

A: The appeal is dismissed. The Council's decision of 9 July 2014 in relation to the 

land now subject to this appeal is confirmed. 

8: Any application for costs is to be filed within 1 0 working days of the date of this 

decision, with any reply to be filed 10 working days thereafter. 

REASONS 

Introduction 

[1] This appeal is against parts of the proposed Hamilton City District Plan ("the 

proposed plan"). 1 It concerns the planning framework that should apply to a 

1. 7 hectare block of land owned by the A & A King Family Trust ("the Trust") that fronts 

onto State Highway 1 ("SH1") at Greenwood Street (travelling north) and Killarney 

Road, west Hamilton. It is depicted in the map attached to this decision.2 

[2] Under the proposed plan this land is zoned industrial. The Trust wishes to 

undertake certain commercial activities on its land but at the same time retain its 

industrial zoning despite having sought a commercial zoning of the land in its notice of 

appeal. The Trust has resource consent to construct a small supermarket on its land 

which it has not yet implemented. Even though it is still able to implement its resource 

consent, the Trust wants the supermarket to be specifically recognised in the proposed 

plan and to complement it with a limited amount of additional retail and office 

development over and above that which is already there. 

[3] It is difficult, but not impossible to establish commercial activities such as these 

in the Industrial Zone, so the Trust proposes a tailor-made overlay with a new objective, 

policies and rules that make it easier for it to achieve its goal and to meet what it says is 

1 The proposed plan was notified in December 2012 and the Council's decision on it was dated 
9 July 2014. 

2 Exhibit 1. 
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an unmet need for such activities in the nearby western suburbs. The Trust contends 

that its overlay is the most appropriate planning framework for the land. 

[4] The Council and the New Zealand Transport Agency ("the Agency") disagree. 

The Council says that the objective and the new policies attached to it are outside the 

scope of the appeal because they were not reasonably and fairly raised in the Trust's 

submission or the notifie.d plan from which the appeal emanates. If they are within 

scope, the Council says the notified plan provides sufficient zoned land to meet any 

unmet commercial need in the western suburbs without adding the Trust's land to the 

available pool and that the Trust's land, because of its location, is not suitable for such 

activities. The Agency echoes this concern with particular focus on the transport 

network. 

[5] As well, both the Council and the Agency contend that in different ways the 

Trust's proposal conflicts with the strategic direction of the Waikato Regional Policy 

Statement ("the RPS") carried through into the proposed plan. 

[6] Overall the Council and the Agency say that the industrial zoning of the land 

without the overlay is the most appropriate planning framework for it. 

[7] The questions in this appeal are therefore: 

(a) are the Trust's new proposed objective and policies within scope? And 

if they are, 

(b) is the Council's industrial zoning or the Trust's overlay the most 

appropriate planning outcome for the land? 

The statutory framework 

[8] There is a right of appeal to the Environment Court if a person who made a 

submission on the proposed plan does not agree with the Council's decision in respect 

of it. 3 By virtue of s 290 of the Resource Management Act ("the RMA") such an appeal 

is heard de novo, and the Court may confirm, amend or cancel a decision made by the 

3 Clause 14, Schedule 1 of the Resource Management Act 1991. 
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Council, however the Court is required to have regard to the decision that is the subject 

of the appeal.4 

[9] The legal framework for plan reviews is set out in sections 31, 32 and 72-76 of 

the RMA. The matters that need to be addressed were comprehensively set out by the 

Court in Colonial Vineyard Ltd v Marlborough DC5 and Reiher v Tauranga City 

Council 6 as follows: 

[1 0] In examining a provision under the Act, including Section 32, we must 

consider: 

a) Whether it assists the territorial authority to carry out its functions in 

order to achieve the purpose of the Act; 

b) Whether it is in accordance with Part 2 of the Act; 

c) If a rule, whether it achieves the objectives and implements the 

policies of the plan; and 

d) · Whether having regard to efficiency and effectiveness, the provisions 

are the most appropriate way to achieve the objectives of the 

proposed plan, having regard to the benefits, the costs and the risks 

of not acting. 

[11] In doing so the Court must take into account the actual and potential effects 

that are being addressed to consider the most appropriate provisions, if any, to 

respond to this. 

[10] As well, s 74 of the RMA requires a territorial authority to prepare and change its 

district plan in accordance with its functions under s 31 (among other things). These 

functions include the establishment, implementation, and review of objectives, policies 

and methods to achieve integrated management of the effects of the use, development 

or protection of land and associated natural and physical resources of the district. 7 

[11] Because the proposed plan was notified in December 2012, the relevant s 32 

provisions are those which were in force prior to the amendments which took effect 

from 3 December 2013. Relevantly, s 32(3) provides: 

4 s 290A of the RMA. 
5 [2014] NZEnvC 55. 
6 [2014] NZEnvC 121. 
7 Resource Management Act 1991, s31(1)(~). 
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(3) an evaluation must examine-

( a) the extent to which each objective is the most appropriate way to 

achieve the purpose of this Act; and 

(b) whether, having regard to their efficiency and effectiveness, the 

policies, rules or other methods are the most appropriate for 

achieving the objectives. 

[12] The test under s 32 has been considered in many decisions of the Environment 

Court, including Gisborne District Council v Eldamos Investments Limited, 8 Long Bay­

Okura Great Park Society Incorporated v North Shore City Council, 9 Colonial Vineyard 

Limited v Reiher referred to above to name a few. As well, the High Court considered it 

in Shotover Park Limited and Remarkables Park Limited v Queenstown Lakes District 

Council. 10 In Shotover Park Limited, the term most appropriate was applied as follows: 

[57] The RMA objective is "the most appropriate way" to achieve the purposes of 

this Act. See above, ss 32(2)(a) and (b). The phrase "the most appropriate" 

acknowledges that there can be more than one appropriate way to achieve the 

purpose of the Act. The task of the territorial authority is to select the most 

appropriate way, the one it considers to be the best. 

[13] In addition, s 73(4) requires a council to amend its district plan to give effect to a 

regional policy statement, however s 74(2)(a)(i) requires a council to have regard to any 

proposed regional policy statement. At the time the proposed plan was notified, the 

RPS was also proposed, however it has now been formally declared operative. 11 No 

party took issue with the fact that the provisions of the RPS should be given effect to, 

but in any event the difference in the wording to reflect if an RPS is operative or 

proposed does not affect the conclusions we have reached. 

The site and its context 

[14] The 1. 7ha site owned by the Trust consists of 18 lots held in 16 separate 

certificates of title, with each title able to be developed separately. 12 The site has one 

8 W047/2005. 
9 A78/2008. 
10 [2013] NZHC 1712. 
11 As of 20 May 2016. 
12 Mr Manning, evidence-in-chief at [18]. 



6 

existing access to Killarney Road and nine to Greenwood Street (two of which are not 

currently used}. 13 

[15] Currently, yard-based retail is undertaken on most of the site, being car yards 

operated at 102-106 Killarney Road, 11-13, 21-25 and 27-35 Greenwood Street; a 

vehicle service workshop at 37 Greenwood Street and a trade-supply depot with 

ancillary retail at 15-17 Greenwood Street. Office activities are undertaken on the site. 

There is a pocket of residential activity at 110 (A, B and C) Killarney Road, which abuts 

the car yard at 1 04 and 1 06 Killarney Road to the south and east, and to the west abuts 

other residences that front onto Smith Street. Smith Street runs parallel to Greenwood 

Street (SH1) and can be accessed to the south from Killarney Road and to the north 

from Bandon Street. 

[16] Most of the yard-based retail fronts onto Greenwood Street (SH1) but the 

properties at 102-106 Killarney Road, as the address suggests, front onto Killarney 

Road. The remaining car yard activity on Greenwood Street and the vehicle service 

workshop also abut the residential area along Smith Street on their western boundaries. 

[17] All of the above was pictorially depicted in Annexure 1A to Mr O'Dwyer's 

evidence-in-chief and to a lesser extent in Exhibit 1 attached to this decision. 

[18] Under the proposed plan, approximately 1.4ha of the 1. 7ha site (83% of it) 

contains land uses that are provided for in the Industrial Zone. 14 This is depicted in 

Exhibit 1, which reveals that the bulk of the site, comprising yard-based retail, could be 

operated as a permitted activity, the yard-based retail undertaken on the Killarney Road 

sites could be conducted as a restricted discretionary activity, with the offices and 

residential parts of the site being the only parts that would be non-complying. Food and 

beverage outlets (no greater than 250m2
} are permitted activities, and drive-through 

services 15 are assessed as a restricted discretionary activity in the Industrial Zone. 

13 Mr Apeldoorn, Transportation Assessment Report, 12 July 2015 at 542. 
14 Mr O'Dwyer, evidence-in-chief at [53]. 
15 Drive-through services (excluding service stations within the Rototuna Town Centre 

Zone); means any premises where goods and services are offered for sale to the motoring 
public, primarily in a manner where the customer can remain in their vehicle. Drive-through 
services can include dispensing and associated storage of motor fuels (as the primary 
activity) and the sale of associated goods, services, food and beverages, fast-food outlets 
providing on-demand meals prepared on the premises for consumption therein or take away, 
the provision of servicing and running repairs for light motor vehicles and any other activity of 
a drive-through nature, including those ancillary to the above. 
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[19] To the north of the site, along Greenwood Street, are a mix of commercial 

properties and a place of worship. Mr King referred to this portion of Greenwood Street 

(SH1) as "grease alley", as there are a number of fast food outlets situated there 

including, on the eastern side, a Carl's Junior and McDonalds, and on the northern side 

a KFC. 

[20] To the west of the site along Killarney Road to the Dinsdale Road roundabout is 

residential land, much of which is earmarked under the proposed plan for residential 

intensification. 

[21] To the east of the site, running parallel with Greenwood Street (SH1) is the main 

trunk rail line. Crossing points to the rail line in the vicinity are limited to Killarney Road 

and the Massey Street/Hall Street over bridge approximately 750m north-east of the 

site. Further to the east of the main trunk line is the Frankton suburban centre. The 

suburban centres closest to the site are Dinsdale, Frankton and Nawton. 16 

The relief sought by the Trust 

[22] In its notice of appeal the Trust sought a Business 5 zoning over a much larger 

area of land, being a 5.9 ha block of land fronting onto Greenwood Street from Killarney 

Road in the south through to Massey Street in the north. The Trust's site comprised 

1. ?ha of this land. After filing its evidence-in-chief, but before the hearing the Trust 

amended its relief to seek a planning framework that retains the industrial zoning over 

the site, but applies an overlay known as the Greenwood Mixed-use Overlay ("the 

overlay") to it. Specifically the Trust proposes the following: 17 

(a) add a new section to the purpose of the Industrial Zone (chapter 9.1 k)) as 

follows: 

16 Council Ex 2 

The Greenwood Industrial Mixed Use Overlay Area is part of the 

Greenwood/Kahikatea drive corridor that has a number of consented 

retail and office activities and has resource consent provision for a 

supermarket. To provide for an integrated development of that site in 

accordance with existing consents and compatible mixed use activities, 

overlay provisions for the 1. 7ha site will enable a small mixed use 

development to occur at a scale and character that will not adversely 

17 Mr Manning, supplementary evidence, dated 19 August. 
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affect industrial activities in the Industrial Zone or impact adversely on the 

strategic role and business hierarchy of the central city and other 

business centres in the City. 

(b) add a new objective (9.2.9) to reflect the purpose outlined in 9.1 k) stating: 

An integrated mixed use development opportunity is provided for within 

the Greenwood Industrial Mixed Use Overlay area of a scale and 

character that will not adversely affect industrial activity in the surrounding 

Industrial Zone and will not adversely affect the strategic role of the 

Central City and other business centres in the city. 

(c) add three new implementing policies for the objective, as follows: 

Policy 9.2.9b 

The Greenwood Industrial Mixed Use Overlay area, in providing limited 

retail and office development opportunities in the Industrial Zone, requires 

the integrated development of the site. 

Policy 9.2.9c 

Urban Design outcomes and Traffic Management Safety and Efficiency 

are best managed through the integrated development of the Greenwood 

Industrial Mixed Use Overlay area. 

Policy 9.2.9d 

Caps on the extent of retail and office development within the Greenwood 

Industrial Mixed Use Overlay area ensure that the viability and vitality of 

the Central City and other Centres within the Commercial hierarchy are 

not compromised. 

(d) An explanation of the above provisions is also proposed. 

[23] The main elements of the overlay rule framework to implement the policy 

framework and which override the Industrial Zone rules (which otherwise remain in 

effect) involve a new activity status table 18 for the overlay area 19 and specific 

standards20 and provide for: 

18 Rule 9.3.5 
19 Identified in Figure 6-16 in Volume 2, Appendix 6. 
20 Rule 9.5.11 
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(a) development on the 1. 7 ha site with a maximum gross floor area (GFA) of 

7 000m2 21
; 

I 

(b) within the maximum combined total of 5,600 m2 for "commercial activity" 22
; 

(i) supermarket with a maximum of 3,600m2 GFA23
; 

(ii) total non-supermarket retail activity that is not otherwise provided for in 

the Industrial Zone is not to exceed 2,000m2 GFA retail (non­

supermarket) activity24 
; and 

(iii) total office activity is to occupy not more than 1 ,000m2 GFA25
; 

(c) New supermarket activity under 3,600m2 GFA is to be assessed as a 

restricted discretionary activity26 and subject to the same provisions which 

apply to a supermarket in the Industrial Zone27
. These are: 

Resource consent applications for new supermarkets in the Industrial Zone 

must provide a Centre Assessment report, in accordance with section 

1.2.2.19 (Information Requirements), which does the following: 

(i) addresses assessment criteria H2 which reads: 

1 Whether and to what extent the proposed Supermarket activity in the Industrial zone:. -~ I 

c) 

d) 

e) 

21 Rule 9.3.5j 
22 Rule 9.5.11.2. 
23 Rule 9.5.11.3. 
24 Rule 9.5.11.4. 
25 Rule 9.5.11.5. 
26 Rule 9.3.5.d. 

Avoids adverse effects on the vitality, function and amenity of the Central City and .. :1 

sub-regional centres that go beyond those effects ordinarily associated with . 
competition on trade competitors. 

I 

. .. ~··-~-·- ---~-~ 
Avoids the inefficient use of existing physical resources and promotes a compact 
urban form. 

.. ··- ·-·-· ~-· ____ .. --... -.. .. . ·- - ·i 

Promotes the efficient use of existing and planned public and private investment in I 
infrastructure. ! 

--~--- -·-- -~-· ----~---------------~ ---~~~ 

Is located within a catchment where suitable land is not available within the 
business centres. l -------- -------·- -- ~-----"·-------~--~--- --------------- -· --------·--------] 

Reinforces the primacy of the Central City and does not undermine the role and I 
function of other centres within the business hierarchy where they are within the I 
same catchment as the proposed supermarket. I 

---------------------- -- ---------------- ____ _] 

27 Rule 9.5.4 and Rule 9.5.6. 
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To demonstrate the above criteria can be satisfied an applicant must supply a Centre 
Assessment report. The content of the Centre Assessment report shall be prepared in 
accordance with clause 1.2.2.19. i 

, ____ --·---·-- ---,-------------~--·---~------_! 

(ii) demonstrates that the proposal will not undermine the role and function 

of other centres within the localised catchment in the business hierarchy; 

(d) new buildings, new activities, expansion of existing buildings and expansion 

of existing activities are to be restricted discretionary (overriding all the 

permitted and controlled activities in the Industrial Zone) with matters of 

discretion and assessment matters addressing:28 design and layout, 

character and amenity, hazards and safety, transportation and three waters 

capacity and techniques. 

Along with the cross-references to the general matters of discretion and 

assessment matters, there are additions for design and layout and for 

character and amenity. These include consideration of the design and layout, 

the character and amenity and the transportation effects of development of 

the whole of the overlay area, and integration of the proposed new or 

expanded building or activity with the proposed full development of the 

overlay area. For transportation, there are the additions of the preparation of 

a broad integrated transport assessment (ITA) and the consideration of the 

maximum practical reduction in the number of vehicle crossings to ensure 

safe and efficient traffic management. 

(e) commercial activities over the caps specified above are non-complying 

activities·29 
I 

(f) add new "integrated development standards"30 to require the Trust to provide 

an Overlay Area Development Plan with any application for resource consent 

to show details of the whole overlay area and to include: 31 

(i) title amalgamation. The proposed condition includes specific details of 

the lots required to be amalgamated into one certificate of title. Non­

compliance with this standard results in the proposal being treated as a 

non-complying activity; 

28 Rule 9.7xvii. 
29 Rule 9.3.5h 
3° Counsel for the appellants' closing submissions at [154]. 
31 Rule 9.5.12. 
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(ii) a reduction in the number of vehicle crossings (one onto Killarney Road 

and no more than three onto SH 1 where the proposal includes a 

supermarket and/or results in a total GFA of development greater than 

3500m2
), with failure of this standard resulting in the proposal being a 

non-complying activity. There is also a requirement that the location, 

function and controls of the vehicle crossings be addressed in the 

required broad ITA; and 

(iii) a staging plan to show how any staging of development within the 

overlay area provides for the required integrated site development. 

[24] Mr Manning (the planner for the Trust) referred to the above as a commercial 

node; however in reality the Trust seeks a spot zone for the site to establish a new 

commercial centre in the Industrial Zone whilst retaining its option to establish other 

industrial activities alongside it. In particular, Mr King referred to the option of a fast 

food drive-through being a possibility, such an activity being assessed as a restricted 

discretionary activity in the Industrial Zone.32 

[25] We signal that the type of commercial centre the Trust seeks does not fit within 

the business centres hierarchy provisions of the proposed plan because it is neither a 

suburban centre nor a neighbourhood centre, the two options nearest in kind to the 

commercial centre the overlay seeks to provide for. More will be said of this later. 

Are the Trust's new objective and policies within scope? 

[26] The scope issue has arisen because the Trust has re-shaped the relief sought 

by it over the course of the appeal, most relevantly in relation to the underlying zoning 

that should apply to the site. The introduction of the overlay has proved challenging 

because the objectives and policies of the Industrial Zone do not sit easily with what the 

Trust proposes, so it has put forward the new objective and policies outlined above as 

part of the package for consideration. 

[27] The new objective and policies that are at the heart of the Council's challenge 

about scope. Mr Bartlett QC submitted they are an attempt to back-fill something that 

does not fit within the Industrial Zone. However, the Trust says that its relief has 

32 Transcript, p 396, line 18. 
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remained the same in principle throughout the process. It argues that the new objective 

and policies emphasise that the rules apply only to this site and the issues peculiar to it. 

[28] It is the parameters (or scope) of an appeal that provides the Court with the 

power (or jurisdiction) to hear it. If the new objective and policies are outside the scope 

of the appeal, then they are not able to be considered as part of the Trust's relief. This 

will impact on how well the Trust's proposed rules fit within the unchallenged objectives 

and policies of the Industrial Zone. 

[29] It is useful to first outline the changes to the relief sought before analysing them 

against the legal principles that have developed about scope. 

The changes/iterations to the Trust's relief 

[30] Mr Bartlett QC provided us with a table which very helpfully set out the various 

changes to the relief sought by the Trust which was largely accepted as correct by Mr 

Manning during cross-examination. We have summarised the relevant parts of it 

below: 33 

(a) The relevant Trust submission on the proposed plan was dated 29 

March 2013.34 It opposed the proposed industrial zoning over a 5.9ha 

block fronting onto Greenwood Street from Killarney Road through to 

Massey Street (including the site) and instead sought a zone change to 

Business 6 (Suburban Centre Fringe) with the rules of this zone to 

apply as a consequence. There were no amendments sought to any 

objectives and/or policies of either zone. 

(b) As is usual, a section 42A report was prepared and circulated to all 

parties prior to the Council hearing on the proposed plan. In relation to 

the Trust's site, it stated:35 

Whilst it is acknowledged that commercial activities have occurred within 

the Industrial Zone as a direct result of the permissive nature of the 

Operative Plan, the purpose of the proposed plan is to reverse this ad-hoc 

dispersal trend from occurring. To re-zone large tracts of Industrial Zone to 

commercial would be contrary to the compact centres approach and the 

33 Transcript, p 140 
34 Submission number 281, agreed bundle of documents, Tab 2. Specifically, and relevant to 

this appeal, it sought changes to Zoning Map 43A 
35 Agreed bundle of documents, Tab 4. 
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strategic direction of the PRPS. No sufficient justification has been 

provided to justify change of zoning of the large extent of land proposed or 

any consideration given to the existing centres hierarchy. Policy 6.15, now 

Policy 6.16 of the RPS is quite clear that commercial development is not 

located on land specifically provided for industrial activities unless it is 

ancillary to those industrial activities. No change is therefore proposed. 

(c) Mr Manning provided a statement supporting the Trust's submission at 

the hearing of the proposed plan before the commissioners. 36 

Mr Manning considered it important to consider the existing 

surrounding environment, which he described as comprising "a vast 

majority of existing premises that are of a retail-commercial nature". He 

referred to the regeneration of the adjoining residential area to the west 

(Business Zone 6 - Suburban Centre Fringe); he referred to the site 

having approval for a large retail development of approximately 

3,600m2 with at-grade parking; and he contended that the section 32 

analysis by the Council was flawed because it did not detail any 

rationale for retaining the area as industrial; nor did it examine any 

alternative zoning. Mr Manning did not analyse or refer to any of the 

then proposed RPS provisions. 

(d) The Council decided to reject the Trust's submission to change the 

zoning from Industrial to Business 6. The decision was expressed as 

follows: 

The submissions seek a change of zoning from Industrial to Business 6 

zoning and are rejected as: 

• It reduces the efficient and effective implementation of the Plan to 
achieve its objectives; 

• The relief sought is not considered to be valid in the context of ensuring 
vitality and vibrancy of the higher order centres within the business 
hierarchy; 

• It contains no relevant justification as to why the alternative sought 
would be more appropriate. 

(e) On 19 August 2014 the Trust filed its notice of appeal to the 

Environment Court.37 It sought as its relief to: 

36 Agreed bundle of documents, Tab 3. 
37 Agreed bundle of documents, Tab 6. 
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(i) Apply a Business 5 or 6 zoning to the properties outlined in the 5.9ha 

block of land fronting Greenwood Street bounded by Killarney Road 

and Massey Street to the north; 

(ii) Alternatively to retain the industrial zoning over the land, but provide 

an overlay to allow for convenience retailing and for the 

existing/approved/ similar developments to continue to operate and 

grow without having to place reliance on s 10 (existing use rights); 

(iii) Such other consistent relief as appropriate to make provision for 

ongoing commercial use of the land and make provision for commercial 

use of those parts of it subject to existing resource consents for 

commercial activities. 

(emphasis added). 

(f) After various case management steps were taken by this Court and it 

became evident that a hearing would be necessary, an evidence 

exchange timetable was directed which included Court-facilitated 

expert witness conferencing. 

(g) On 23 November 2015 the transport experts took part in such a witness 

conference. At this point the land area concerned was stated to be the 

1.7ha site owned by the Trust and not the 5.9ha block originally 

covered by the notice of appeal. In other words, the appeal was 

identified as being limited to the land owned by the Trust. Various 

baseline scenarios were considered at the conference38 upon which 

estimates of the traffic likely to be generated by each were discussed. 

The baseline scenarios used for the purposes of comparison were: 

• Scenario 1 -the permitted baseline under the Industrial zoning in the 

proposed plan. 

• Scenario 2 - the consented baseline with the consented supermarket in 

place and the remaining parts of the overall area taking the industrial 

baseline. 

38 JWS transport experts, 23 November 2016; Mr Apeldoorn, evidence-in-chief, Appendix H. 
The wording of the scenarios is that which appears in the JWS. The description and use of 
the term "baseline" is not accepted by us as legally correct, however this does not affect the 
figures produced. 
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• Scenario 3- the proposed Business 5 zone (as referenced in the July 

2015 Traffic Design Group Report- paragraph 1 ), assumed to have a 

maximum GFA of 7,000m2
. 

The Business 5 zoning was not a change from the Business 6 zoning 

originally sought by the Trust; rather, it reflected the fact that both Business 

5 and Business 6 zones had been merged into one Business 5 zone. For 

all intents and purposes, therefore, the zoning sought at this stage by the 

Trust remained the same, albeit for a reduced area (1.7 ha) with a 

maximum specified GFA of 7,000m2
. 

(h) On 10 February 2016, Mr Manning filed his evidence-in-chief. The 

relief addressed in his evidence sought to retain a Business 5 zoning 

over the land. 

(i) On 7 April 2016 counsel for the Trust wrote to the Court and parties 

outlining draft alternative relief for the 1. 7ha site as follows: 

(i) to retain the Industrial Zone over the land, but to add an overlay to 

enable mixed use/commercial activities based on the suburban centre 

zone rules; 

(ii) a cap on commercial development of 5,600m2 GFA, with the 

remaining land to be subject to the underlying Industrial Zone 

rules/standards. 

U) On 8 April 2016 counsel for the Trust proposed a further version of the 

alternative relief now sought by the Trust in the form of tracked 

changes to chapter 9 of the proposed plan which deals with the 

objective, policies and rules in the Industrial Zone. The tracked change 

amplified that which had been relayed on 7 April 2016, but added the 

following: 

(i) a new addition to the purpose statement for the Industrial Zone; 

(ii) a new objective 9.2.7 and a new policy 9.2.7a together with a new 

explanation; 
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(iii) an additional assessment criterion H entitled "Function Vitality and 

Amenity of Centres with particular focus on effects on the Frankton 85 

Suburban Centre." 

(iv) There was a proposed cap on commercial development of 5,600m 2 

GFA, but with any remaining GFA subject to the Industrial Zone 

rules/standards, i.e. there was no overall cap for the site. 

(k) On 11 April 2016 Mr Manning filed supplementary evidence. This 

evidence referred to the additional objective and policies, and referred 

to a site development capacity of 7,000m2 GFA with a 5,600m2 

retail/office cap. The remaining GFA was to be "supplemented by 

industrial development already provided for in the Industrial Zone up to 

the site development capacity." 

(I) On 18 April 2016 a further version of the proposed relief was circulated 

to the Court and the parties by counsel for the appellant in the form of 

tracked changes to chapter 9 Industrial Zone including proposed 

amendments to the Industrial Zone Purpose Statement, proposed new 

objective 9.2.7 and proposed new Policy 9.2.7a together with a new 

explanation. 

(m) On 29 April 2016 a further version of the proposed relief was circulated 

to the parties in the form of tracked changes to chapter 9 Industrial 

Zone. This included a new Rule 9.3.4 requiring a comprehensive 

development consent for the overlay area. This was the first time the 

idea of a comprehensive development consent had been raised by the 

Trust. 

(n) On 6 May 2016 Mr Manning filed further evidence-in-chief. This 

addressed the previous amendments that had occurred since his 

supplementary evidence of 11 April 2016. 

( o) On 9 May 2016 further tracked changes were circulated, however these 

changes were described as modest and on 13 May 2016 Mr Manning 

filed his rebuttal evidence, which included certain minor amendments. 

(p) The hearing began on 13 June 2016. On the fourth day of the hearing 

(16 June 2016) counsel for the Trust circulated amended and updated 
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proposed relief - three more policies, 9.2.9b, c and d were added; the 

use of a comprehensive development consent was abandoned, and a 

new rule was proposed in the activity status table in the list of activities 

to include "new buildings and activities" as restricted discretionary 

activities. New assessment criteria for these restricted discretionary 

activities were added. Standards were also included to reflect caps on 

commercial and office activities within the overlay. The key change to 

the policies was to include a reference to integrated site development in 

the objective and policies, as well as referencing traffic and amenity 

effects. 

(q) Further supplementary evidence and rebuttal evidence was filed by Mr 

Manning in July and August 2016, and on 19 August 2016 Mr Manning 

filed a further statement which had not been directed by the Court and 

had not been provided for in timetabling directions. In relation to policy 

9.2.8d, reference was made to caps on "total development" for the site, 

and previous reference to "convenience" retail was deleted. The further 

relief was refined to include reference to "supermarkets" in activity 

status table 9.3.5(8) together with a cross-reference to the proposed 

standards in rules 9.5.11.2 to 9.5.11.5, which has an activity status of 

non-complying. A new activity j) was included in the proposed activity 

status table for "development in excess of 7,000m2 GFA within the 

Mixed Use Overlay Area", which was also identified as a non-complying 

activity. 

[31] This process of refinement and iteration extended into closing submissions, 

when the amalgamation of titles and limitation of vehicle crossings to and from the site 

were proposed to be included in the rules. Whilst some changes can be expected in 

cases such as this, we consider that many of the changes (especially those made 

during the hearing) were proffered significantly late in the piece, were reactive to 

difficulties revealed during questioning and unfortunately gave the clear impression that 

the relief sought had not been particularly well thought out. 
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The legal principles 

[32] The starting point is Schedule 1 of the RMA. It outlines the process to be 

followed when a district plan is reviewed. 39 The local authority that has prepared the 

proposed plan must prepare an evaluation report (under s 32) in respect of it, and 

publicly notify it.40 Members of the public then have the opportunity to inspect the 

proposed plan and make a submission in respect of it, with certain limitations applying 

where the issue of trade competition arises.41 A summary of all the decisions 

requested by submitters must then be publicly notified42 and there is then a period 

provided for certain persons to make further submissions on the plan.43 A hearing is 

then undertaken unless no person filing a submission has indicated they wish to be 

heard.44 A decision on the provisions and matters raised in the submissions must then 

be made45 and notified,46 and there is a right of appeal to the Environment Court.47 

Only a person who has made a submission on a proposed plan may appeal to the 

Environment Court, but they can only do so if they referred to the provision or the 

matter in their submission on the proposed plan.48 

[33] In Re Vivid Holdings Limite~9 the Environment Court determined that to 

establish the right to appeal, a submission must first raise a relevant resource 

management issue and then a particular form of relief must be:50 

(a) Fairly and reasonably within the general scope of: 

(i) an original submission51
; or 

(ii) the proposed plan as notified52
; or 

(iii) somewhere in between 53 
.... 

39 It also applies when there are proposed reviews of regional policy statements, regional plans 
and regional coastal plans. 

4° Clause 5, Schedule 1. 
41 Clause 6. 
42 Clause 7. 
43 Clause 8. 
44 Clauses 88 and C 
45 Clause 10. 
46 Clause 11. 
47 Clause 14. 
48 Clause 14{2)(a). 
49 [1999] NZRMA 468. 
50 Above FN 19 at[19] 
51 Countdown Properties (Northlands) Ltd v Dunedin City Council [1994] NZRMA 145; Royal 

Forest and Bird Protection Society Inc v Southland District Council [1997] NZRMA 408; 
Atkinson v Wellington Regional Council W13/99 is a recent example referred to by Mr Todd 

52 Telecom NZ Ltd v Waikato District Council A74/97 at p.4 
53 CBD Development Group v Timaru District Council C43/99 
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[34] In order to determine whether or not a form of relief is within scope, the Court 

will need to consider the facts of the case and the inferences that can properly be 

drawn from those facts. We were referred to two cases which illustrate this point. 

[35] In The Church of Jesus Christ of Latter Day Saints Trust Board v Hamilton City 

Councif4 neither the submission nor the notice of appeal made reference to the policy 

provisions that the appellant sought to change, which included a new policy and an 

amendment to an existing policy in order to provide consistency between the agreed 

amendments to the rules determining activity status for the demolition of certain 

heritage buildings and structures. In that case the Court held: 

[40] Neither the appellant's submissions nor the notice of appeal raised Policy 

19.2.3a in the relief sought; however, the test is not about determining whether 

the policy was named in the submissions or appeal documents, but whether the 

amendments sought are reasonably and fairly raised in the course of the 

submissions. 

[36] As the policy framework was raised in the course of submissions, the Court 

found that the agreed relief was sufficiently inferential such that a person reading the 

submissions would have contemplated that those matters were at issue.55 The 

amendments were determined by the Court to be within the scope of the appeal. 

[37] In The Warehouse Limited & Ors v Dunedin City Council, 56 the Court heard two 

proceedings together; a reference in relation to a decision by the Council in relation to 

the proposed plan's zoning of the site as industrial, and an appeal against the refusal of 

the Council to grant a resource consent to one of the appellants to build and operate a 

large scale bulk retail store on the same site. 

[38] In relation to the proceeding concerning the proposed plan change, the Court 

considered a later proposal for amendments to objectives and policies when the 

submission did not raise those particular matters. We were referred to in the following 

excerpt from the case:57 

[74] We consider that a submission or (on appeal to this Court) a reference may 

fail simply because it is inconsistent with wider objectives and policies of a 

54 [2015] NZEnvC 166. 
55 [2015] NZEnvC 166, at [46. 
56 C101/2001. 
57 Above fn 32 at [76]. 
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proposed plan; each case has to be assessed on the particular wording of the 

plan involved ... 

[75] However in other cases such an approach - whether by way of submission 

(or resulting reference) or even by plan change or variation - might lead to a 

substantial weakening of a (proposed) plan. Indeed results quite other than those 

intended in the original plan may occur because the proposed method of 

implementation does not implement or achieve any of the proposed plan's 

objectives or policies. In such cases where no specified change has been sought 

to the objectives and policies, the proposed zone (or rule} is unlikely to be 

justifiable. 

[76] In our view the correct approach when drafting a submission (or reference) 

on rezoning is to ensure that the relief sought covers not only the issue of 

rezoning itself, but also - and primarily - any necessary changes to the plan's 

objectives and policies. 

[77] We do not overlook the power given to a local authority by clause 1 0(2) of the 

First Schedule to the Act to include any consequential alterations arising out of 

submissions and any other relevant matters it considered relating to matters 

raised in submissions. However in our view a change to the objectives and 

policies which govern zonings (which are themselves either policies (North Shore 

City Council v North Shore Regional Council) or methods of implementation) will 

not usually be able to be perceived as a "consequential" change. We have 

commented elsewhere that the tail should not wag the dog: objectives and 

policies drive methods of implementation; not the other way round. So we do not 

consider clause 1 0(2) can be used to widen the scope of a submission or 

reference .... 

[39] In that case the appellant sought to add to an objective providing for large-scale 

retail activity to the area affected by the plan change in circumstances where the 

objective referred to two other areas within the city that did not include the site. The 

Court considered that the only way to do this would be via s 293 of the RMA and that 

an application would need to be made for this to occur, with the indication that the 

proposed re-zoning would have to be re-notified. 

[40] These cases are helpful, but do no more than highlight that each particular case 

will depend on its facts. 
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Analysis 

[41] As outlined above, to establish jurisdiction a particular form of relief must be 

fairly and reasonably within the general scope of an original submission, or the 

proposed plan as notified, or somewhere in between. 

[42] In the present case, the proposed plan as notified zoned the Trust's land 

Industrial, and the Trust's submission in respect of it sought a Business 6 zoning (now 

Business 5) over the land. Mr Lang's point was that the relief now proposed by the 

Trust is between those two ends of the spectrum of jurisdiction, being an industrial 

zoning but with provision for business activities similar to those that can establish within 

the Business 5 zone, or something in between. He submitted that the overlay as 

opposed to a complete zone change was an option within the bounds of the two zoning 

options, and was therefore something in between. If this is accepted, Mr Lang 

submitted that a site-specific modification of the objectives and policies, to create 

consistency between the objectives, policies and the rules of the zone was foreseeable. 

Mr Lang referred to the use of overlay provisions being endorsed by the Council as a 

way to resolve other appeals against the proposed plan. He referred to the A & A King 

Family Trust (Greenwood Street corridor provisions) appeal, 58 the Body Corporate 

550337 (Te Rapa corridor provisions) appeal59 and the Porters (activities on land 

between Maui Street and Eagle Way) appeal. 5° 

[43] We agree that the Greenwood Street corridor and Te Rapa corridor appeals are 

relevant by way of analogy, but the Porters' appeal, whilst being resolved by way of an 

overlay, is not, as that concerned the use of s 293 of the RMA by the Court to achieve 

the outcome proposed. We note that the Greenwood Street corridor and Te Rapa 

corridor appeals both were resolved by including dedicated objectives and policies (in 

the case of the Greenwood Street corridor) as well as additional permitted retail 

activities, and a policy in respect of the Te Rapa corridor case. 61 

[44] The question for us is whether the amendments sought were reasonably and 

fairly raised in the course of the submission or the notified decision. On balance we 

consider that they are. The Trust was seeking a commercial zoning over the land and 

the Council was seeking an industrial zoning. What has subsequently been sought by 

the Trust is something in between the two. Whilst Mr Bartlett QC correctly identified 

58 ENV-2014-AKL-000156. 
59 ENV-2014-AKL-000148. 
60 ENV-2014-AKL-000145. 
61 See [2016] NZEnvC 101 A & A King Family Trust v Hamilton City Council. 
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that the original submission did not signal that the objectives and policies of the 

Industrial Zone would be subject to amendment, this approach has been taken without 

objection by the Council to other areas within the Industrial Zone that have been 

amended through the appeal process. We have referred to these above. 

[45] In all of the circumstances we consider that there is scope for the Court to 

consider the new objective and policies, and that the real issue for us is whether they, 

together with the accompanying rules, survive the legal tests applicable to plan reviews. 

This decision has however been one we have considered very carefully, becaus~ the 

iterations to the relief sought in this case and the timing of it have been well beyond 

what we consider to be acceptable on appeal. 

Which option best meets the legal tests for a plan review? 

[46] There were two main areas which the Council contended were problematic for 

the Trust's argument and which favoured the Council's proposed provisions. The first 

concerned the very nature of the commercial activity sought to be undertaken on this 

site (a commercial centre in an Industrial Zone), which it said fundamentally 

contravened the business centres hierarchy approach and the approach to the use of 

industrial land in the proposed plan for which there was no factual justification. The 

second concerned transportation effects which it and the Agency said would be greater 

if the Trust's overlay was favoured, and would therefore not give effect to the RPS 

provisions about transport or those in the proposed plan. 

[47] We deal with both the commercial and transport topics in turn, however we first 

provide a brief overview of the strategic direction signalled under the proposed plan 

with reference to the RPS provisions and then address the relevance of the existing 

unimplemented supermarket consent. This provides a context to both the commercial 

and transport topics and are needed to understand the detail of the evidence called 

about the need for the commercial centre on the site and the potential for adverse traffic 

effects to arise if the overlay is incorporated into the proposed plan. 

Overview of strategic provisions in the RPS and the proposed plan 

[48] The proposed plan contains specific objectives and policies which are designed 

to give effect to the RPS. We start therefore by outlining the relevant provisions of the 

RPS and the background that informed them. The purpose of providing this level of 
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detail is to signal that the strategic direction outlined in the proposed plan as it relates to 

this appeal is one which has been developed over a long period of time with significant 

input from all three territorial authorities within the Waikato Region (including the 

Hamilton City Council), the Waikato Regional Council, tangata whenua (Tainui Waka 

Alliance) and the Agency. 

Future Proof Strategy 

[49] The development of the Future Proof Strategy (the strategy) preceded the 

RPS. 61 It is a growth management strategy and implementation plan for the territorial 

areas of the Waikato District Council, the Waipa District Council and Hamilton City 

Council (described in the strategy as "the future proof area"). The strategy was 

developed within the broad context of the Local Government Act 2002 (LGA 2002) with 

the regional council, tangata whenua and the Agency being directly involved in its 

development. It takes a strategic, integrated approach to long-term planning and 

growth management in the future proof area.62 The strategy's operational and 

implementation processes have been designed to be consistent with the RMA, the LGA 

2002 and the Land Transport Management Act 2003 (L TMA). 63 

[50] Having identified the future proof area as one with on-going population growth 

and significant levels of development, the strategy identifies 50-year land supply needs 

in the future proof area and sequences its release and development according to its 

ability to be serviced by appropriate infrastructure and equitable funding.64 The 

strategic approach underpinning it is described as a "blend of compact settlement and 

concentrated growth". The rationale for this approach was to allow the costs of growth 

to be identified early so that a more cost-effective form of infrastructure could be 

delivered, and also because land use certainty would thereby be provided to the 

community, developers, local and central government.65 

[51] The strategic options for land use were publicly consulted upon, as was the draft 

strategy, and the settlement pattern scenario which forms the basis of the strategy was 

selected on the basis of public feedback and the evaluation results. 66 Whilst the 

strategy is currently being updated, the evidence before us was that this will not alter 

61 Formally known as the Future Proof Growth Strategy & Implementation Plan 2009. 
62 Mr Tremaine, evidence-in-chief, at [15]. 
63 As FN 35 above, at [16]. 
64 As FN 35 above, at [15]. 
65 As FN 35 above, at [17]. 
66 As FN 35 above, at [18]. 
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the fundamental principles of it or the overall approach to the settlement pattern it 

promotes.67 

[52] The strategy contains key principles for business development, with the term 

"business" encompassing both industrial and commercial activities.68 It identified that 

devolved or out of centre retail and office development had the potential to undermine 

the viability of the Hamilton Central Business District (the CBD), neighbourhood 

centres, towns and villages. 69 

[53] The strategy contains the following key approaches for business development: 

(a) there is a focus on Hamilton CityHeart (being the CBDf0 as the commercial 

and business heart of the future proof area, i.e. it is of regional significance; 

(b) it seeks to ensure commercial and industrial developments are not located in 

areas that undermine the areas of influence of the CBD, including the 

extensive development of retail/mall shopping in locations not identified in the 

strategy; 

(c) it outlines that commercial activity should aim to maximise the use of existing 

areas and facilities; 

(d) it seeks to discourage the development of large format retail outside of the 

CBD, suburban and town centres.71 

[54] The strategy contains actions to give effect to these matters. These include:72 

• . providing for suitable business and employment opportunities close to where 

people live; 

• agreed locations for business land; and 

67 As FN 35 above, at [22]. 
68 As FN 35 above, at [23]. 
69 As FN 35 above, at [25]. 
70 Whilst the strategy refers to Hamilton CityHeart, we refer to it as the CBD for consistency 

reasons. 
71 As FN 35 above, at [26]. 
72 As FN 35 above, at [27]. 
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• developing a strategic approach to office and retail development and 

ensuring that settlement patterns do not adversely impact upon the benefits 

of the Waikato Expressway. 

[55] Mr Tremaine, the implementation advisor for the strategy, gave evidence that 

the Industrial Zone provisions of the proposed plan are consistent with these 

approaches. His evidence was not challenged. 73 

The RPS 

[56] The RPS implements key aspects of the strategy, including the settlement 

pattern and gives statutory effect to its principles, approaches and actions. 

[57] The RPS identifies issues relating to managing the built environment in Issue 

1.4. It directs specific attention to the following matters: 

(a) high pressure for development in Hamilton City;74 

(b) increasing conflict with and demands for new infrastructure;75 

(c) the need to use existing infrastructure efficiently and to manage and enhance 

that infrastructure;76 

(d) unplanned dispersal of retail and office development having had 

consequential effects on the function, amenity and vitality of some elements 

of the CBD·77 and 
' 

(e) the integrated relationship between land use and development, and the 

transport infrastructure network. 78 

[58] The Explanation to Issue 1.4 outlines that: 

Efficient and effective infrastructure is crucial for our economic progress in social 

and visible wellbeing. However, land use change can adversely affect this, for 

73 As FN 35 above, at [28]. 
74 Issue 1.4 a). 
75 Issue 1.4 c). 
76 Issue 1.4 ca) 
77 Issue 1.4 f). 
78 Issue 1.4 g) 
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example ribbon development along arterial roads can result in the slowing of 

traffic and may consequentially affect the efficiency of transport along these 

routes .... 

Hamilton Central Business District's continued viability, vibrancy and accessibility 

is significant to the entire region. The previous planning framework has enabled 

an unplanned dispersal of retail and office development which has contributed to 

the under-performance of some elements of the Central Business District with 

consequential effects on its function, amenity and vitality. 

[59] The relevant objective addressing this issue is: 

Objective 3.12 Built environment 

Development of the built environmene9 (including transport and other infrastructure) and 

associated land use occurs in an integrated, sustainable and planned manner which 

enables positive environmental, social, cultural and economic outcomes, including by: 

c) integrating land use and infrastructure planning, including by ensuring that 

development of the built environment does not compromise the safe, efficient and 

effective operation of infrastructure corridors; 

e) recognising and protecting the value and long-term benefits of regionally significant 

infrastructure 80
; 

g) minimising land use conflicts, including minimising potential for reverse 

sensitivity; 

j) promoting a viable and vibrant central business district in Hamilton city, with a 

supporting network of sub-regional and town centres; and 

k) providing for a range of commercial development to support the social and 

economic wellbeing of the region. 

79 The RPS balds terms that are defined in its glossary. 
80 The RPS defines "regionally significant infrastructure" to include "significant transport 

corridors as defined in Map 6.1 and 6.1 A". 
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[60] Policy 6.16 of the RPS deals with commercial development in the future proof 

area. "Commercial development" is defined in the glossary to the RPS as: 

' [61] 

The range of commercial activities including office, retail and commercial service 

provision. 

Particularly relevant to this appeal are the following parts of Policy 6.16: 

Policy 6.16 - Commercial development in the Future Proof Area 

Management of the built environment in the Future Proof area shall provide for 

varying levels of commercial development to meet the wider community social 

and economic needs, primarily through the encouragement and consolidation of 

such activities in existing commercial centres, and predominantly in those centres 

identified in Table 6-4 (Section 60). Commercial development is to be managed 

to ... 

b) support and sustain existing physical resources, and ensure the continuing 

ability to make efficient use of, and undertake long-term planning and 

management for the transport network. and other public and private 

infrastructure resources including community facilities; ... 

f) maintain Industrial Zoned land for industrial activities unless it is ancillary to 

those industrial activities, while also recognising that specific types of 

commercial development may be appropriately located in industrially zoned 

land; and 

g) ensure new commercial centres are only developed where they are 

consistent with a) to f) of this policy. New centres will avoid adverse effects, 

both individually and cumulatively, on: 

(i) the distribution, function and infrastructure associated with those 

centres identified in Table 6-1 (Section 6D); 

(ii) people and communities who rely on those centres identified in Table 

6-4 (Section 6D) for their social and economic wellbeing, and require 

ease of access to such centres by a variety of transport modes; 

(iii) the efficiency, safety and function of the transportation network; and 

(iv) the extent and character of industrial land and associated physical 

resources, including through the avoidance of reverse sensitivity 

effects. 

(underline added for emphasis) 
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[62] Table 6-4 sets out a hierarchy of major commercial centres which identifies the 

CBD as the primary centre in the region for commercial, civic and social activity and the 

Te Rapa North Commercial Centre (The Base shopping centre) as the primary sub­

regional centre and Chartwell as a secondary sub-regional centre. Table 6-2 sets out 

the number of hectares allocated for industrial land allocation within the future-proof 

area and the timing or staging of its release. Industrial development is to be primarily 

located in the strategic industrial nodes (Policy 6.14 c)) outlined in Table 6-2. The 

overlay area is not one of these. 

[63] The implementation methods in respect of Policy 6.16 include a requirement 

that any new commercial development is managed in accordance with Policy 6.16 

through the Council's district plan. 81 

The proposed plan 

[64] Mr O'Dwyer, the Council's city planning manager, gave evidence about the role 

and influence of the strategy in the plan review and also addressed how the proposed 

plan gives effect to the RPS provisions, which he described as being "directive about 

the preservation of the industrial land resource in Hamilton". He described the 

introduction of the centres hierarchy within the proposed plan as also giving effect to 

the relevant provisions of the RPS.82 Mr Manning did not fully address the ways in 

which the Trust's most recent proposal gives effect to the RPS. 

[65] The proposed plan involves a substantial shift in the policy approach to retail 

and commercial provision from the operative plan, reflecting concerns about the 

outcomes of the approach in the operative plan which enabled dispersed, ad hoc office 

and retail development across the city, including within the Industrial Zone and outside 

the CBD. This, coupled with the strategy's proposed land use pattern embedded in the 

RPS (which was developed at around the same time as the proposed plan), and the 

specific policies about industrial and commercial development, have influenced the 

strategic direction of the proposed plan. 

[66] Mr O'Dwyer gave evidence of the policy shift and the reasons for it:83 

81 Policy 6.16.1. 
82 As FN 10 above, at [26], [27]. 
83 As FN 10 above, at [22]- [28]. In this quote the PDP refers to the proposed plan and the 

ODP refers to the operative plan. 
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In contrast to the PDP, the ODP provided for a much wider set of land uses in the 

.Industrial Zone which enabled general office and retailing activities. This has 

contributed to the distribution of these activities away from the established and 

planned for commercial and business centres in Hamilton over a 10 to 15 year 

period, while simultaneously diluting the industrial land resource and making it 

harder to effectively plan and manage integrated infrastructure development. 

Against that background, the most significant elements in the PDP that are 

relevant to this appeal relate to introduction of a centres hierarchy to proactively 

manage the location and distribution of office and retail development across the 

city, and the preservation of industrial land for industrial purposes. . .. 

The decisions version of the PDP includes objectives, policies and land uses in 

the Industrial Zone to ensure that Industrial land is primarily preserved for 

industrial land uses. 

The strategic direction of maintaining industrial land for industrial purposes also 

gives effect to the relevant provisions in the Waikato Regional Policy Statement 

(WRPS) that are directive about the preservation of the industrial land resource in 

Hamilton. 

The introduction of a centres hierarchy within the PDP is directly linked to the 

policy position to preserve industrial land and also gives effect to the relevant 

provisions of the WRPS which is now operative. 

[67] The proposed plan gives effect to the RPS through the objectives, policies and 

methods in chapter 2 Strategic Framework, chapter 6 Business Zones, chapter 7 

Central City Zone and chapter 9 Industrial Zone and through the city-wide 

transportation provisions. 

[68] Chapter 1 of the proposed plan is entitled Plan Overview. At 1.1.3 Plan 

Structure, the following is outlined: 

b) Strategic Chapter 

This outlines the strategic objectives and policies for the future direction of the 

City. It is intended that the Objectives and Policies of this chapter provide a 

hierarchy of district-wide strategic considerations that sit over the Objectives and 

Policies of specific zones, sites and features. 

(emphasis added) 
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[69] Chapter 2 Strategic Framework of the proposed plan is clear, unambiguous and 

self-explanatory. We set out the relevant parts of it as follows: 

2.1 Purpose 

a) The principal purpose of this chapter is to provide clear and strong links 

between the District Plan and the City's Strategies, which are listed in Chapter 1: 

Plan Overview, Section 1.1.2.2 - Integration of the Plan with Other Plans and 

Documents. To this end, this chapter sets out the strategic objectives and 

policies for Hamilton City. Other chapters contain objectives, policies and rules 

that implement and support this strategic policy framework. 

b) One of the key approaches to achieving a compact city and sustainable 

management of physical resources is to recognise the existing and distinctive 

business centres that will make up a business hierarchy. The overall aim is to 

maintain the primacy of the Central City as a viable and vibrant metropolitan 

centre. 

Objective 2.2.4 

Establish and maintain a hierarchy of viable and vibrant business centres that 

provide a focus for retail, commercial and entertainment activities and serve the 

social, cultural, environmental and economic needs of the community 

Policy 2.2.4 

2.2.4a) Business activity and development shall locate in the most appropriate 

centre for its role, according to the following hierarchy: 

i. The Central City is the primary business centre, serving the City and 

wider region, and is the preferred location for significant office, 

commercial, retail, entertainment and civic activities. 

ii. Chartwell and Te-Rapa North complement the Central City, to serve large 

parts of the City and adjoining districts, and contain primarily retailing, 

entertainment and services. 

iii. Suburban centres, to provide convenience goods, community services, 

facilities and employment to service immediate suburban catchments.84 

iv. Ruakura Retail Centre, to serve the Ruakura Structure Plan area and 

adjacent catchment. 

84 The suburban centres are noted on Figure 2.1a "Hamilton's Plan at a Glance", p 2-2. 
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v. Neighbourhood centres, to contain retailing and service activities to serve 

immediate residential catchments. 

2.2Ab) The distribution, type, scale and intensify of activities outside the Central 

City does not undermine the viability, vitality and vibrancy of the Central City, its 

amenity values, or role in meeting the needs of the region 

Policy 2.2.5 

2.2.5c) Industrial Zoned land shall be safeguarded for industrial purposes. 

[70] The strategic framework then drives the other provisions of the proposed plan 

as referred to above, relevantly here chapter 9 Industrial Zone. Any discretionary or 

non-complying activity has to consider the strategic framework objectives and policies, 

which is a strong signal of their importance.85 

The relevance of the unimplemented supermarket consent 

[71] As outlined above, the Trust's intention is to establish a small-scale 

convenience shopping and service centre to serve the western suburbs and passing 

traffic, with a supermarket as the "anchor'' activity. 

[72] Resource consent to allow a sur?ermarket development on the site was granted 

on 12 February 2013 by the Council. Although Mr Swears (the transport expert for the 

Agency) did not support the application, the Agency gave affected party approval to the 

application. 86 If not implemented, that consent lapses within 6 years, which now leaves 

a life of 2.5 years.87 

[73] The supermarket consent has not been implemented. Mr King explained that 

he intends to implement the consent, which will either take the form of a small 

supermarket (such as a Four Square or Fresh Choice) or an ethnic supermarket.88 We 

were told during the course of the hearing that the approved supermarket is 3,600m2 

and covers 75% or 80% of the overlay area. Any change to the size of the supermarket 

may involve an application to vary the conditions of the existing consent or a new 

65 As in the proposed plan and stated directly under the heading of chapter 2.2 Objectives and 
Policies: Strategic Framework. 

66 The Agency's opening at [5.1], [5.3]. 
67 The appellant's closing, 13 September 2016 at [88], Agreed bundle of documents volume 2, 

p 22. 
66 Transcript, p 379. 
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consent. We were provided with a copy of the decision on the application to allow the 

supermarket development at the site, but not all of the background documents or plans 

referred to in the decision. 

[74] There are requirements for a suitably qualified person to prepare for approval by 

the Council a Landscape and Planting Plan before the consent is implemented 

(conditions 20-22). That plan is to generally screen and soften the carparking area 

fronting Greenwood Street and Killarney Road with a minimum of 2m wide amenity 

planting and provide solid or wide screening in a minimum 2m area along the western 

Amenity Protection Area boundary abutting the Residential Zone. One tree is to be 

planted for each 15 car parking space. 

[75] Conditions (6, 7 and 8) require a minimum of 180 vehicle parking spaces, with 

four accessible needs parks and loading bays. 

[76] There are conditions that relate to access: 

(a) left-in, left out, right in access to Greenwood Street, the detailed design of 

which is subject to approval by the Agency (conditions 10 and 13); 

(b) left-in, left-out access to Killarney Road, the detailed design of which is 

subject to approval by the Council (condition 11); 

(c) yellow no-stopping lines along the site frontage on the western side of 

Greenwood Street (condition 12); and 

(d) a heavy/service vehicle exit to the north on Greenwood Street (condition 14) 

with a sign advising operators not to use Bandon, Smith, Allen and Primrose 

Streets (condition 15). 

[77] Mr Apeldoorn, the traffic expert for the appellant, prepared a Transport 

Assessment Report (TAR) which included two plans showing two possible design 

layouts which he considered would meet the above conditions. The accesses to the 

supermarket have never been submitted to either the Council or the Agency for 

approval. For this reason, it cannot be assumed that either of the layouts will be 

approved. 
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[78] The unimplemented supermarket consent has not, in our view, reached the 

stage where it could be considered as a permitted baseline, which in any event is not a 

relevant consideration when considering a plan change appeal. In terms of this appeal, 

however, we do not agree that it should be used as a springboard for further 

commercial activity, or that the fact that consent was granted for it under a more 

permissive planning regime means it should be given any particular weight when 

assessing which proposal is the most appropriate. 

The proposed commercial centre 

[79] Apart from the strategic framework referred to above (the purpose set out in 

chapter 2.1, Objective 2.2.4 and its related policies), an issue arose about whether or 

not the objectives and policies in chapter 6 Business Zones and chapter 9 Industrial 

Zone would apply to the proposed overlay. We heard a considerable amount of 

evidence and submission on this topic, and without intending any disrespect to the 

parties or counsel we have formed the view that the arguments somewhat miss the 

point. This is because what the Trust proposes does not neatly fit within the Business 

or Industrial Zones' objectives and policies. The commercial centre is something more 

than a neighbourhood centre, and considerably less than a suburban centre.89 

[80] Mr Manning, the planning witness for the appellant, said he based the proposed 

overlay and particularly the rule regime on the suburban centre provisions (with some 

exceptions in terms of activity provision) which provided for a supermarket (unlike the 

neighbourhood centre provisions which did not).90 

[81] In terms of the Suburban Centres (Business 5 Zone) Mr O'Dwyer said: 91 

The City's residential neighbourhoods are served by numerous existing suburban 

centres, being medium sized shopping centres also supporting community 

services and facilities. Further, new centres are proposed as part of planned 

residential expansion in the Rotokauri, Rototuna, and Peacocke Structure Plan 

areas. Some of these centres are zoned at present (such as for Rotokauri) while 

others are identified and clearly provided for as part of detailed structure plans. 

89 The business centres hierarchy comprises five tiers and is set out in chapter 6 of the 
proposed plan at 6.1e) listed above. 

9° Chapter 6 Business Zone Suburban Centres Objective 6.6.2 and its accompanying policy; 
Neighbourhood Centres- Objective 6.2.3 and accompanying policies. 

91 Evidence in chief, at 111-114. 
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These centres are medium sized centres (ranging in area from 10,000-20,000m2 

GFA). The centres are dispersed throughout the residential suburbs, and 

generally (although not exclusively) located on higher order transport corridors 

(major and minor arterial roads) and accessible to a large vehicle-oriented 

travelling public. Supermarkets commonly anchor these centres supported by 

limited office, community and other services to a suburban population 

[82] Even if we were to evaluate the proposed overlay against the Suburban Centres 

objectives and policies, there is still a need to understand the Business 5 zone in the 

round - its purpose, function and nature and the reasons for the rule framework 

including its activity mix, and the anticipated outcome. Mr Bartlett QC referred to it not 

being a "pick and mix" exercise. 92 There was no principled analysis to explain why Mr 

Manning only· selected the items he did, neither was any comparison of the rule 

framework with the proposed overlay undertaken. Our analysis of the rule framework is 

that a suburban centre is intended to be more than just retail and offices. 

[83] If considered against the Industrial Zone provisions, the overlay would clearly 

not be the most appropriate outcome, however the reality is that what is proposed does 

not properly fit with the Business Zone objectives and policies and particularly those 

that relate to suburban centres. We cannot see how it would therefore, be relevant to 

evaluate the overlay against these provisions. It is therefore not surprising and indeed 

we would have thought crucial to the Trust's case for there to be a new objective and 

policies justifying the inclusion of the overlay within the Industrial Zone. A critical 

question is, however, how the new objective and policies fit within the strategic 

framework of the proposed plan. We return to this question after considering the 

commercial and particularly retail and transportation effects that could arise if the 

overlay is included in the proposed plan. 

Commercial and particularlv retail considerations 

[84] Mr Robert Speer and Mr Fraser Colegrave for the appellant and Mr Tim Heath, 

Mr Mark Tansley and Mr Phil Osborne for the Council as retail and economic experts, 

and Mr Manning, Mr Speer and Mr O'Dwyer as planning experts, gave evidence about 

potential commercial and retail implications. 

92 Transcript, p 150 (8 September 2016). 
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[85] We have felt it necessary to record our concern about the retail and economic 

evidence provided to us. There was little attempt to present the evidence in a way that 

facilitated evaluation on an "apples with apples" basis, for example by defining a 

"catchment" and "core catchment" and their physical location. A much sharper 

identification of the issues and evidence addressing these would have shortened 

proceedings and been of greater assistance. This lack of focus resulted in 

considerable time spent in cross-examination on matters that, in the final analysis, we 

have concluded are not material to our decision, with the result that we do not intend to 

traverse them in detail. 

[86] A large part of the case for the appellant was that the overlay proposal would 

meet a potential and unfulfilled demand for retail in the western part of the city and that 

there was insufficient supply of suitably zoned and available land to meet that demand. 

That would mean the proposal would not conflict with the objective and policies for 

suburban centres. 

[87] While the appellant's witnesses considered the proposed new commercial 

centre within the overlay to be a suburban centre and their evidence was based on this, 

as outlined above, we have concluded that it is not. However, we accept that the 

potential effect of the proposed new commercial centre on suburban centres in the 

western suburbs is a relevant consideration. It may be that the new commercial centre 

within the overlay would have potential effects on neighbourhood centres in the western 

suburbs, but we had no argument or evidence on this point. There was no suggestion 

that it would undermine the primacy, function, vitality, amenity or viability of the CBD, an 

important plank in both the RPS and proposed plan policy framework. 

[88] Another key issue was the effect on Frankton, the suburban centre in relatively 

close proximity to the proposed overlay area. The appellant's case was that a new 

commercial centre within the proposed overlay would not reduce the current trading 

patterns at Frankton or inhibit the consolidation, or growth of it as a suburban centre. A 

further key issue was whether there is a shortage of zoned land for retail in the western 

suburbs. 

[89] We understand the evidence to be that the provision of 1,000m2 GFA of offices 

is unlikely to have any significant adverse effect on centres in the business hierarchy, 
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given that there is approaching 1 ,000m2 GFA of office available on the site currently. 93 

We set this issue aside as it is not determinative. 

What are the likely implications for Frankton? 

[90] As signalled above, Frankton is zoned as a suburban centre. Mr Heath gave 

evidence that, from the whole of the western catchment, the Frankton suburban centre 

derives 13% of its retail trade and attracts 1% of the retail spend from that catchment. 94 

It has been dominated by Forlongs department store with its household goods and 

homeware for many years and most recently at the replacement outlets selling similar 

products but established under a different business model. It has no supermarket. 

[91] The appellant's witnesses gave evidence that the provision of supply to meet 

the convenience shopping demand from the western suburbs is not one of Frankton's 

actual roles. Its retail function is to meet the demand from the surrounding workforce 

and a broader city-wide demand for destination shopping for household goods and 

homeware, formerly at the Forlongs department store. Mr Speer also considered there 

are a number of constraints against Frankton as a convenience shopping destination 

for western suburbs residents, particularly poor accessibility and more easily accessible 

locations by vehicles to other parts of the city. 

[92] The Council's witnesses urged us to look beyond today's snapshot of Frankton 

and to the future when considering the potential for adverse retail effects on it. 

Mr Heath and Mr Tansley gave evidence that the Frankton Suburban Centre is an 

underperforming centre with sufficient capacity to meet any unmet retail demand. Both 

considered that the failure of Frankton to attract custom from the western suburbs is the 

product of its current physical state and the specialisation in its retail offering of 

household goods and homeware. Both had a concern that introducing another "centre" 

could have an adverse impact on Frankton's ability to perform to the level envisaged for 

an existing suburban centre. We took from their evidence that Frankton is an 

appropriate location to promote supply to meet the demand from the western suburbs; 

there are opportunities for revival and the need to give it a chance. However, our 

assessment of their evidence is that this will be a challenging prospect, particularly 

without a supermarket. 

93 Transcript, p 399 (13 June 2016). 
94 Mr Heath, evidence-in-chief, at [77], p 122. 
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[93] The Council considers that Frankton has the potential and opportunity to 

regenerate and it has embarked on a planning project to enable it to realize that 

potential. The Council produced a plan entitled "Discover Frankton: The Frankton 

Neighbourhood Plan" post-decision making on the proposed plan and we were 

provided with a copy of it. We take it as no more than an indication of the Council's 

interest in promoting and regenerating Frankton. 

[94] We accept from the evidence that the future area of influence from the overlay 

proposal includes Frankton. We also infer from the evidence that the potential 

regeneration of Frankton is likely to take some years and therefore extend beyond the 

life of the proposed plan. While it may not be set back by the commercial development 

of the overlay area (even under the most severe of the predictions by the retail 

witnesses), there is still some uncertainty about that and it raises the question of the 

need to take that risk. 

Is there a shortage of zoned land in the western suburbs? 

[95] Mr Heath relied on the existence of the wider western Hamilton catchment's 

established network of centres designed to accommodate the area's future 

convenience retail and commercial services requirements as providing an adequate 

supply. Mr Colegrave was critical of this, pointing out the Marketview data presented 

QY Mr Heath showed that western suburbs retailers currently capture only 22% of total 

retail spend.95 Mr Speer's evidence also made much of the under-supply of retail in the 

western suburbs. Messrs Speer and Colegrove both referred to market research based 

on vehicle customer surveys at Dinsdale and Newton centres showing a strong fall off 

in customer support at the railway lines. 96 

[96] None of the witnesses for the appellant made any evidential link to an alleged 

shortfall of retail supply in the western suburbs with a lack of zoned capacity. No land 

use study has been undertaken to show that there is insufficient zoned opportunity. 

Mr Colegrave conceded that his analysis could not be relied upon to conclude that 

there is a shortage of available zoned land for retailing in the western area97 and 

95 Mr Colegrave, rebuttal evidence at [78]. 
96 Economic- Expert Witness Conferencing Statement, dated 25 February 2016, p 2. 
97 Transcript p 473, lines 6-8. 
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confirmed that he had no information to suggest a present shortfall of zoned 

opportunity. 98 

[97] When questioned about his conclusion that there is a lack of available capacity 

within the suburban centres in the vicinity of the overlay area, Mr Speer acknowledged 

that he had no objective information or data to support this proposition, other than 

having walked around and looked at what may happen and what may be available.99 

Furthermore, he had not taken any advice from existing operators within these centres 

about what they consider to be their long-term options in terms of peripheral 

acquisitions, building and reconfigurations. 100 

[98] During the hearing the Council drew our attention to the "Suburban Centres 

Review August 2011", an assessment of the suburban centres and evaluation of the 

current employment composition, the current and future retail floor space provisions 

and land requirements of each centre. The Suburban Centres Review estimates the 

level of provision required or that can be sustained by each localised catchment by 

2041, factoring in both the retail and commercial sectors and their estimated growth in 

demand. The "at grade" suburban centre land area forecasts (said to be more likely 

than two-storey development for the centres in the western suburbs) involve a forecast 

land area increase for Dinsdale from 2.4ha 101 to 4.6ha, Nawton 1.2ha to 2ha and 

Frankton 1.5ha to 3ha.102 

[99] In closing, Mr Lang submitted that the Suburban Centres Review does not 

address the question of supply to meet the additional demand, only the predicted future 

demand. He highlighted Mr Speer's evidence where he said that he had recommended 

to the Council (in a report prepared for the Council in 2009) that further work needed to 

be done in relation to suburban commercial locations to address future demand. He 

submitted that although the review considered likely future demand, it was not specific 

about how that would be met through expanding existing commercial zones, new 

commercial zones or other methods. However, we had no evidence about this. 

[1 00] Mr Speer's evidence was that the new commercial centre proposed for the 

overlay area made sense because it filled what he considered to be a "gap" in the 

98 Transcript p 481, lines 19-23. 
99 Transcript, p 435, lines 1-8. 
100 Transcript, p 435, lines 9-12. 
101 Given the 2011 current retail and commercial estimates, it seems unlikely that the 

Countdown expansion in Dinsdale of 900m2 has been factored in. 
102 Suburban Centres Review, August 2011. Table 8 at [19]. 
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centres hierarchy and complemented and helped the hierarchy to be implemented in a 

full way. 103 There was, however, a lack of thorough analysis by Mr Speer and other 

witnesses as to the basis for this proposition and no/little systematic identification and 

review of other potential locations for such a new centre with an analysis of their 

respective costs and benefits. 

[1 01] Even if there proved to be a shortage of zoned retail capacity (and we did not 

have evidence to make a finding to that effect), the appellant did not adequately 

consider the options for meeting that demand. The appellant relied on the existence of 

the supermarket consent (a matter we have already discussed) and the immediate 

availability of the Trust's land in one ownership to provide the basis for justifying this 

location for a new commercial centre. 

[1 02] In our view land could be acquired or otherwise arranged to accommodate such 

a purpose elsewhere to meet any need. 

[1 03] We conclude that we should not lightly set aside the new approach to the 

allocation of business/commercial centres and industrial land in the proposed district 

plan, as this approach has been the subject of considerable focus through Future Proof, 

the RPS and now the proposed plan. This process has sought to address the issues 

facing Hamilton about the unplanned dispersal of retail and office development and has 

developed strategy and policy to deal with them. 

Traffic and transportation 

General background 

[1 04] The key traffic and transportation issues to be considered are the effects on the 

road hierarchy, the need to integrate land use and infrastructure planning, including by 

ensuring that development of the built environment does not compromise the safe, 

efficient and effective operation of infrastructure corridors, and consistency with the 

relevant objectives and policies. 

[1 05] Evidence was provided by the following transport experts: Mr Mark Apeldoorn 

for the appellant, Mr Alistair Black for the respondent and Mr Robert Swears for the 

103 Transcript p 424, lines 23-30. 
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Agency. Mr Andrew McKillop from the Agency and Mr Dylan Gardiner (a planner) also 

gave evidence for the Agency. 

[1 06] The Agency has the sole power to control and manage all state highways for all 

purposes. This includes the Greenwood Street section of SH1. In addition, the Agency 

funds 51% of the cost of maintenance and operations, renewals and capital works 

associated with the Council's local road network. Mr McKillop advised that the Agency 

has: 104 

... a significant interest in seeing that land use planning for the City is integrated 

with the transport network" and "an interest in present and future land use 

decision-making to ensure that the public receive value for money transport 

outcomes from our investment. 

[1 07] The Council is responsible for the local road network, which includes Killarney 

Road and a number of other local roads in th~ vicinity of the site. 

[108] As we have noted, the site is located on the corner of SH1 at Greenwood Street 

and Killarney Road. The average current traffic volume on Greenwood Street south of 

Killarney Road is approximately 25,000 vehicles per day (vpd) and this is projected to 

increase to just over 30,000 vpd in round terms by 2041, with the new Southern Links 

project (assuming it is built) in place. Average current traffic volume on Killarney Road 

on the western side of Greenwood Street is 15,400 vpd and this is projected to increase 

to around 18,600 vpd by 2041 with the new Southern Links project in place. 105 

[1 09] Much of the evidence presented to us addressed the effects of traffic on the 

road network and was more aligned to evidence that would be presented at a resource 

consent appeal hearing than at a plan review appeal hearing. 

Overall strategic transport planning framework 

[11 0] It is clear to us from the evidence and from our reviews of the relevant planning 

documents that comprehensive transport planning in Hamilton has been undertaken in 

a manner very closely linked to land use planning over a number of years, with input 

from the Council, the Waikato Regional Council, the Agency and other councils and 

104 Mr McKillop, evidence-in-chief, paragraphs [4.2] and [4.3]. 
105 Transport Assessment Report dated July prepared by Traffic Design Group, Mark Apeldoorn, 

evidence-in-chief, Appendix E. 



41 

road controlling authorities in the general locality. This planning has included a 

progression of inter-related and cascading processes starting with the Future Proof 

Growth Strategy, the Hamilton Urban Growth Strategy, the Access Hamilton Integrated 

Land Transport Strategy, the Waikato Regional Land Transport Strategy, the RPS and 

the proposed plan. 

[111] The evidence, 106 particularly that of the Agency, emphasised the importance of 

the road hierarchy and the significance of SH1 in that hierarchy. The Upper North 

Island Freight Story: 107 

... highlighted the constraint to inter-regional freight traffic caused by delays 

along sections of SH1 through Hamilton, including the western corridor [which 

includes Greenwood Street], and recognised that the effects of this constraint 

are felt at an upper North Island scale. 

Mr McKillop stated that SH1 is already under significant pressure which will not be 

relieved by the completion of the Waikato Expressway alone. 108 

[112] The Regional Council is responsible for regional transport planning, and the 

relevant objectives and policies set out in the RPS place a strong emphasis on the 

integration of land use and infrastructure and the road hierarchy's role in achieving that 

outcome. 109 For example, Objective 3.12 states: 

106 

107 

106 

109 

Development of the built environment (including transport and other 

infrastructure) and associated land use occurs when an integrated, sustainable 

and planned manner which enables positive environmental, social, cultural and 

economic outcomes, including by 

c) integrating land use and infrastructure planning, including by ensuring that 

development of the built environment does not compromise the safe, efficient 

and effective operation of infrastructure corridors; 

e) recognising and protecting the value and long-term benefits of regionally 

significant infrastructure. 

Mr McKillop, evidence-in-chief, at [5.4]. 
"Upper North Island Freight Story", 2013, Upper North Island Strategic Alliance. 
Mr McKillop, evidence-in-chief, at [5.6]. 
Mr Gardiner, evidence-in-chief, paragraphs [22] and [24]. 
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[113] Along with objectives and policies, the RPS also contains implementation 

methods directing specific action in district plans. As outlined above, we are required to 

give effect to an RPS or have regard to the provisions in a proposed RPS when 

considering the options for the zoning of this site. 

[114] We are also required under s 74 (2) (b) (i) of the Act to have regard to any 

management plans and strategies prepared under other Acts. The proposed plan 

identified the need to have regard to the following Waikato region strategies and plans 

relating to transport: 110 

(a) The Regional Land Transport Strategy (RL TS); 

(b) The Regional Public Transport Plan; 

(c) The Regional Road Safety Strategy; and 

(d) The Regional Walking and Cycling Strategy. 

[115] We have considered the relevant provisions of the RL TS, as well as the relevant 

provisions of the RPS and the proposed plan, which we analyse in more detail later in 

this section, but the remaining documents listed in (b) to (d) above are not material to 

our decision. 

Evaluation 

[116] We now evaluate the potential traffic and transportation effects arising from both 

proposals in light of the strategic transport planning framework we have outlined above. 

Existing traffic environment 

[117] The existing traffic environment is described in the Transport Assessment 

Report (TAR) dated July 2015, which was prepared by the Traffic Design Group and 

included as Appendix E to the evidence-in-chief of Mr Apeldoorn. 

[118] Table 2 of the TAR shows that the existing activities on the site are generating 

an estimated 259 to 266 vpd. To provide some context, this represents less than 1% of 

the existing daily traffic volumes on Greenwood Street and Killarney Road. 

110 Hamilton City Council Proposed District Plan dated 13 November 2012, section 1.1.2.2 f) 
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[119] The road safety history in the locality of the site was considered in the TAR for 

the period 2009 to 2013 inclusive. In broad terms, the study area included the 

Greenwood Street/Killarney Road intersection and both road frontages of the site 

including the intersections of Killarney Road with Higgins Road and Killarney Lane. 

[120] In paragraph 3.1 of the TAR it is noted " ... that the Greenwood Street/Killarney 

Road intersection has a typical crash rate of 1.1 injury crashes per annum and is 

therefore performing marginally better than typically expected." No other information is 

provided in the TAR on the relative safety performance of the road network in the 

locality compared to other localities, other than a note stating "Mitigating the risk of 

these sorts of crashes has been considered in the access designs that are proposed in 

the following section." 

Future traffic environment 

[121] The TAR also considered possible future traffic environments, analysing three 

possible future scenarios which were described as; 

(a) Scenario 1 -the permitted baseline under industrial zoning in the proposed 

plan; 

(b) Scenario 2- the consented baseline with the consented supermarket in 

place and the remaining parts of the overall site taking the permitted 

baseline; and 

(c) Scenario 3- the proposed Business 5 zone, assumed to have a maximum 

of 7,000m2 GFA. 111 

[122] The transport experts agreed the likely range of trip generation associated with 

each scenario at expert conferencing prior to preparation of the TAR, and these were 

used as the basis of preparing the TAR. In response to questions from the Court, 

Mr Swears confirmed that the other traffic experts agreed with the basic predictions of 

future traffic volumes contained in the TAR. 112 

111 Traffic Expert Joint Witness Statement dated 23 November 2015, paragraph [16], 
included as Appendix H to Mr Apeldoorn's evidence-in-chief. 

112 Transcript, p 336. 
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[123] The projected future traffic growth on Greenwood Street was set out in Table 3 

of the TAR. The traffic flows from Greenwood Street and Killarney Road are 

summarised above. 

[124] Extra trips arising from five different development scenarios at the site were set 

out in Tables 1 and 2 of Mr Apeldoorn's supplementary evidence dated 15 July 2016. 

We have summarised these below by referring to the scenario's listed in paragraph 

[122] and two overlay options: 

Scenario 1 

Scenario 2 

Scenario 3 

The proposed overlay 

Proposed overlay and consented supermarket area only, 

plus permitted baseline elsewhere 

2,417; 

4,043; 

4, 969; 

4 004" 113 

' ' 

5,028. 114 

[125] The TAR used Scenario 3 with a GFA of 7,000m2 as the basis to assess traffic 

effects on the road network. The appellant now proposes that the total GFA on the site 

with the proposed overlay and remaining areas of the site permitted under the Industrial 

Zone rules be capped at 7,000m2 before non-complying activity status would apply. In 

our view, the bases are broadly similar and the TAR traffic generation figures are 

indicative of the overlay figures within the current bounds of estimating accuracy. 

Accordingly, we consider that the TAR provides an appropriate basis for us to assess 

the overlay proposal. 

Traffic effects considered in our evaluation of the proposed overlay in terms of the 
relevant objectives and policies 

[126] While we do not give the existing supermarket consent any particular weight 

when assessing which plan proposals are the most appropriate, it is useful to consider 

associated traffic volumes given the proposed overlay provides for a supermarket up to 

a cap of 3,600m2 GFA to be assessed as a restricted discretionary activity. 

113 Provides for overlay but does not include traffic from remaining areas of the site permitted 
under the Industrial rules. 

114 Provides an assessment of the maximum number of vehicles that could be generated with 
the overlay and from remaining areas of the site permitted under the Industrial rules. 
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[127] We record the following findings in the TAR and related evidence that we 

consider to be particularly relevant to our assessment under this topic: 

(a) The full overlay development of the proposed site is projected to increase 

existing traffic volumes by more than the normal average level of variation 

(set at 4% in terms of existing traffic volumes) between Kahikatea Drive and 

Massey Street on Greenmount Street and between near Campbell Street 

and Lake Rotoroa on Killarney Road; 115 

(b) The potential for reductions in access crossings from seven to three on 

Greenwood Street and from two to one on Killarney Road are agreed as 

positive by all traffic experts if the traffic volumes are the same; 

(c) Traffic growth without either the consented supermarket or the overlay, will 

result in levels of service at the Greenwood Street/ Massey Road 

Intersection in 2041 being typically F (lowest level of service) in the evening 

peak.116 

(d) Addition of either the consented supermarket or the overlay will increase 

evening peak delays and 951
h percentile queue lengths by 25% (circa 20 

seconds and 80 metres respectively) for the southern leg in 2015.117 By 

2041 the total evening peak delays on the same leg will increase by 48 to 

63 seconds (to almost four minutes) and by 93 to 117 metres (to almost 800 

metres) for the consented supermarket and overlay respectively. 118 

(e) We also took into account paragraph 41 of the joint witness statement by 

the experts dated 23 November 2015, in which they agreed that " ... where a 

transport network (or portions of a transport network) is operating at a poor 

level of service, a small increase in traffic volumes can create very 

significant adverse effects." This was confirmed by Mr Apeldoorn in 

response to our questions, when he stated that " ... when the system, for 

example the intersection gets close to its operating capacity then very small 

increments and additional traffic do very quickly ramp up the level of the 

delay." 

115 TAR paragraph 7.1 and Figures 7, 10 and 12. 
116 TAR Table 13. 
117 TAR Table 15. 
118 TAR Table 17. 
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[128] There was no evidence to enable us to compare road safety with the reduced 

number of access crossings and the increased traffic numbers from either the 

consented supermarket or the proposed overlay. While Mr Apeldoorn considered that 

design options exist to address safety concerns, Mr Black and Mr Swears identified a 

number of safety issues that concerned them. We did not get the impression that they 

considered these concerns to be insurmountable but, in the absence of a firm proposal 

put to them, they did not feel able to form a view on safety issues. 

[129] We infer from Mr Apeldoorn's evidence that a range of options exist to address 

safety concerns in the vicinity of the Greenwood Street/ Killarney Road intersection and 

also to ensure levels of service can be maintained or improved at that intersection. 

However, that is only one of a number of issues we must consider, for example the 

effects on evening peaks at the Greenwood Street/ Massey Road Intersection. 

[130] The appellant advanced the proposition that if a proposal is put forward when 

the first application restricted discretionary activity consent is made and it fails to 

address traffic/transportation issues to the satisfaction of the Council (and the Agency 

in relation to SH1), then appropriate modifications to the proposal could be required or 

the consent declined by the Council, however there is no certainty that this would be 

the case. We do not consider that we could or should rely on this submission as 

providing a solution to the potential problem, particularly in view of the matters we refer 

to in paragraph [157]. 

Significance of Greenwood Street and Killarney Road in terms of the road hierarchy 

[131] Considerable emphasis was placed on the implications of the various options on 

the Greenwood Street section of the network (in particular) and also on Killarney Road. 

[132] There were references in the evidence to the various descriptions of where 

Greenwood Street fits within the road hierarchy. It was described as being part of SH1, 

a major arterial transport corridor; a national road corridor, a significant transport 

corridor, regionally significant infrastructure and a regionally significant corridor. 

[133] Killarney Road was described variously in different planning documents as a 

minor arterial transport corridor, an arterial road corridor, a significant transport corridor 

and regionally significant infrastructure. 
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[134] It is evident to us from the various descriptions and definitions set out in the 

different planning documents that both Greenwood Street and Killarney Road have 

considerable importance in the road hierarchy, particularly Greenwood Street with its 

function as a state highway that extends both within and beyond Hamilton. It is also 

evident to us from the various planning documents that there is a requirement to 

manage land use to take into account the road hierarchy. 

[135] While we have reviewed carefully all of the definitions for the different road 

categories referred to above as well as the evidence of different witnesses, we consider 

the following matters relating to Greenwood Street to be particularly relevant to our 

decision: 

(a) The traffic experts agreed that the principal function of Greenwood Street: 119 

... is the movement of significant levels of goods and people between parts of 

the City and beyond. . ... Property access is either non-existent or heavily 

controlled. 

(b) Mr McKillop stated that SH1, of which Greenwood Street forms part, is a 

transport corridor of national and regional strategic importance. 120 

(c) National road ... corridors are those roads ... that make a significant 

contribution to the social and economic wellbeing of New Zealand by 

connecting major population centres, major ports or international airports. 121 

(d) Desired RLTS investment outcomes for Greenwood Street for years 1 to 10 

and 11 to 30 of the strategy are, respectively: 

(i) Access, travel time reliability, safety and maintenance to improve safety 

and support economic growth. 

and 

(ii) Access, travel time reliability, safety and maintenance. 122 

119 Traffic Joint Witness Statement dated 23 November 2015, at [9]. 
120 Mr McKillop, evidence-in-chief, at [4.5]. 
121 One Network Road Classification system developed by Local Government New Zealand and 

the Agency defines Greenwood Street as a National Road Corridor. 
122 Waikato RL TP, Function and desired investment outcome for Auckland and inter-regional 

corridors, referenced in EIC of Mark Apeldoorn, paragraph 35 
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(e) Greenwood Street is the sole arterial route carrying traffic through this 

section of the city and there are no alternatives on the planning horizon. 123 

(f) No physical intervention measures are proposed in Greenwood Street or 

Killarney Road within the 30 year planning period of the Waikato Regional 

Land Transport Plan 2015 to 2045. 124 

(g) Mr Swears considered that SH1 in the vicinity of the site is the most 

vulnerable of any portion of the state highway through Hamilton. 125 

[136] We accept, therefore, that the section of Greenwood Street/SH1 past the Trust's 

site is a road of both national and regional significance that sits near or at the top of the 

reading hierarchy. The RPS and proposed plan contain objectives and policies (and in 

the case of the RPS implementation methods) that require us to recognise this. 

Constraints on access to SH1 

[137] While the majority of SH1 through Hamilton is a Limited Access Road (LAR), 

the joint witness statement by the traffic experts confirms there is no LAR control on 

Greenwood Street. 126 Similarly, there is no LAR on Killarney Road. Therefore, a 

permitted activity on any of the existing sites within the Trust site can access 

Greenwood Street under the proposed plan provisions without the need for a resource 

consent if the land use and traffic generation is within/below the trigger thresholds 

specified in Rule 25. 14.4. 3. 127 

[138] Mr Swears placed considerable emphasis in his various briefs of evidence on 

avoiding or minimising access to SH1 from the site. For example, in paragraph 6.34 of 

his evidence-in-chief, he stated: 

Although existing properties with direct access to SH1 are entitled to their 

accesses, I consider it preferable for accesses along the SH1 frontage of the King 

Appeal site to be minimised and, if possible, eliminated altogether; regardless of 

the zoning (or Overlay as appropriate) for the Site. 

123 Mr Gardiner, evidence-in-chief, at 56 (a). 
124 Mr Apeldoorn, evidence-in-chief, at 33. 
125 Transport, p 26, (last part of hearing). 
126 At 11. 
127 Mr Apeldoorn, evidence-in-chief, at [26]. 
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[139] Mr Apeldoorn noted that the desired investment outcomes for the Western 

Corridor (Greenwood Street) in the WRL T are "access, travel time reliability, safety and 

maintenance to improve safety and support economic growth." He considered it 

significant that access features as an outcome for Greenwood Street, but no other such 

nationally significant corridor. 128 

[140] As a result of historical factors, it would seem that Greenwood Street's ability to 

function as a nationally significant corridor is partly compromised by the inability to fully 

control access points to and from it. This is not something that can be remedied by us, 

but it is a relevant factor that we consider should be taken into account when assessing 

the two options before us. We consider a cautious approach is required given the 

importance of Greenwood Street (SH1) in the reading hierarchy. 

[141] In closing submissions, counsel for the appellant proposed a new rule 9.5.12 b) 

to address the number of access crossings onto Greenwood Street. The rule proposes 

that such accesses would be limited to three (from the current seven) once the level of 

development reached 3,500m2 GFA. Whilst we acknowledge that this accords with the 

traffic experts' opinions that the site should be developed comprehensively so that the 

number of vehicle crossings on each road frontage is minimised, 129 some important 

questions remain unanswered particularly with regard to traffic safety and what 

happens until the 3,500m2 GFA threshold has been reached. 

Requirement to undertake an Integrated Transport Assessment (ITA) at the time of 
assessment of a proposed plan review 

[142] Ms Dickey and Mr Bartlett QC submitted that Implementation Method 6.3.8 in 

the RPS required the Trust to prepare an Integrated Transport Assessment (ITA) to 

support of the proposed overlay, and that the TAR was no substitute for it. An 

"integrated transport assessment" is defined in the glossary to the RPS as "a 

comprehensive review of all the potential transport impacts of a development proposal". 

[143] As outlined earlier in our decision, Policy 6.3 of the RPS relates to co-ordinating 

growth and infrastructure. Section 6.3.8 of the RPS is an Implementation Method, not a 

policy, and states: 

126 Mr Apeldoorn, evidence-in-chief, at [35]. 
129 Traffic Joint Witness Statement dated 23 November 2015, at [30]. 
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Territorial authorities should ensure an Integrated Transport Assessment130 is 

prepared to support a structure plan, plan change or resource consent application 

where the development may result in additional major trip-generating activities. 

(underline emphasis added) 

[144] It is clear that some of the implementation methods attached to Policy 6.3 are 

mandatory (evidenced by the use of the word shall); for example Implementation 

Method 6.3.1 which we have outlined in paragraph [113] above. However, some of the 

other implementation methods outlined in relation to Policy 6.3 and some district plan 

transportation provisions are not mandatory, as evidenced by the use of the word 

"should' and not "shalf'. 

[145] Despite the above, Policy 25.14.2.1f of the proposed plan requires an ITA to be 

undertaken "for new subdivision, use or development of a nature, scale or location that 

has the potential to generate significant adverse transportation effects". 

[146] It is unclear to us if the intent of Implementation Method 6.3.8 is that an ITA 

should be undertaken at the time of a plan change, or as an alternative could be 

undertaken at the time of a resource consent application. Either way, we are satisfied 

that it was not necessary for the appellant to prepare an ITA in this instance otherwise 

taken to its logical conclusion, this would mean that an ITA would have had to be 

prepared for every site or area to support the zoning attached to it in the proposed plan 

if major trip-generating activities would be the result. There was no evidence to suggest 

that this was required of either the Council or any other appellant in a similar situation to 

the Trust. 

[ 14 7] We are satisfied that the TAR provides sufficient information for us to gain an 

appropriate understanding of the traffic implications arising from the overlay proposal. 

Accordingly, we do not see the absence of an ITA at this time as fatal to the Trust's 

case. 

Extent to which the proposed overlay could affect ability to meet relevant transport 
objectives and policies 

The Regional Land Transport Strategy 

[148] We have reviewed the RL TS, but consider that most of the objectives and 

policies in it are not sufficiently specific to assist us. Objectives and policies, which are 

consistent with and inform our reading of the documents that follow, are: 
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Policy P8 - Develop, maintain and protect key strategic corridors as defined in 

section 4 of the plan in a manner consistent with their functions and desired 

investment outcomes outlined in this section. 

Policy P40 - Protect and promote SH1/29 as the preferred strategic road freight 

corridor for investment between Auckland, Waikato and the Bay of Plenty regions. 

The RPS and proposed plan 

[149] There are a number of common themes throughout the RPS and proposed plan 

that are relevant to transport and traffic issues. These can be summarised in broad 

terms as: 130 

(a) The need to integrate land use and transport planning; 

(b) The management of effects on the function of transport infrastructure 

and the transport hierarchy; 

(c) The importance of the safe, efficient and effective operation of 

infrastructure corridors and regionally significant infrastructure. 

[150] The new objective, policy and rules included in the overlay would increase traffic 

volumes on nationally or regionally transport corridors, which in our view would result in 

less appropriate outcomes in terms of the overall transportation framework than those 

that would occur under the proposed plan. 

[151] We consider the proposed overlay could have some benefits in terms of Policy 

2.2.1 b I of the proposed plan which relates to development being designed and located 

to minimise energy use and carbon dioxide production by minimising the need for 

private motor vehicle use (reflecting such matters expressed in the RPS). In an overall 

context, we consider these benefits' would be small and not material to our decision. 

130 In particular see Waikato RPS Objective 3.12 c and e and Policies 6.1 band d and 6.6 a and 
Implementation Method 6.6.1 a- c; District Plan Objectives 2.1.12, 2.2.2, 2.2.13, 18.2.1, and 
25.1.2.1 relating to development suitability and Policies 2.2.1 bi, 2.2.13a, 2.2.13c, 18.2.1 a, 
and 25.1.2.2aiii relating to development suitability. In the Transport Chapter 25: City-wide 
Transportation Objective 25.14.2.1 and Policies 25.14.2.1 e, Policy 25.14.2.1f relating to 
Integrated Transport Assessments, and the transportation Appendix (15) such as under the 
heading function in section 15.5 and the plan showing the sensitive transportation network in 
15.9. 
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[152] The principal issue of concern from a transport and traffic perspective is the 

inability of the overlay to pass the "avoid" threshold in Policy 6.16 of the RPS which 

states: 

New centres will avoid adverse effects, both cumulatively and individually, on 

iii) the efficiency, safety and function of the transportatior:~ network." 

(emphasis added) 

And Implementation Method 6.16.1 entitled "District plan provisions" requires that: 

Hamilton City Council, Waipa District Council and Waikato District Council district 

plans shall manage new commercial development in accordance with Policy 

6.16." 

(underline emphasis added) 

[153] The overlay clearly provides for new commercial development by proposing a 

new commercial centre, but its provisions do not avoid adverse effects on the 

efficiency, safety and function of the transportation network. This is because: 

(a) the proposed overlay would adversely affect the efficiency of operation of the 

Greenwood Street/Massey Road Intersection and possibly other intersections 

to lesser extents; 

(b) any additional local traffic generated from the overlay area would not avoid 

adverse effects on the principal function of Greenwood Street which the 

traffic experts agree " ... is the movement of significant levels of goods and 

people between parts of the City and beyond. Similarly, any additional local 

traffic generated from the overlay area does not avoid adverse effects on the 

function of Killarney Road; and, 

(c) effects on safety of the transportation network, while potentially minor, are 

unlikely to meet the "avoid" test with increased traffic numbers over a number 

of intersections. 

[154] Regardless of the uncertainty relating to safety, there is a real risk that the 

provisions contained in the overlay would result in development outcomes that are 

unlikely, in our view, to meet the "avoid" test contained in Policy 6.16 of the RPS. That 

is an additional reason for concern when ·contemplating a proposal for a new 
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commercial centre that does not neatly fit within the commercial centres hierarchy 

established under the proposed plan. 

Overlay policy and rule framework 

[155] We now consider the overlay policy and rule framework and its implications, 

including its workability. 

[156] Aside from the additional activities that are restricted discretionary activities 

(RD), the only difference from the Industrial Zone is that all new buildings and activities, 

or changes to the existing ones, require RD consent at minimum (which means that 

there are no permitted/controlled activities). That RD consent is in addition to any RD 

consent that may be required under the Industrial Zone framework or under the City­

wide provisions of the proposed plan. 

[157] Any RD consenting process would need to consider the objective and policies 

for the overlay area. It is likely to take the caps provided for supermarket, retail and 

office activity as indicating that these activities are suitable, given that the overlay 

applies to a confined area and considering the objective and policies (particularly Policy 

9.2.9d referring to the caps). It is unclear as to what the basis for declining consent 

would be, even for transportation effects. 

[158] We accept the Council's submission that the only way to provide certainty that 

an integrated approach to the development of the site occurs, is to apply for resource 

consent for the whole area once. That is not required by the rules contained within the 

proposed overlay. There is nothing to prevent the appellant applying successively for 

resource consent for different proposals at different stages on the site. If the 

supermarket is developed, however, and it comprises 3,600m2 GFA, it would occupy 

approx 75% - 80% of the overlay area. Even a smaller supermarket than this would 

mean the possibilities for integration may be limited. 

[159] We conclude that the title amalgamation threshold requirement or condition, as 

presented in the closing stages of the hearing, is uncertain. The Agency questioned 

whether it was intended to be in perpetuity or until the land is fully developed and also 

asked what the subdivision rules require. Would the decision-maker be in a position to 

decline or grant consent to subdivision and for what reasons? We did not have any 

evidence on these points. 
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[160] We now consider the additional discretion/assessment criteria offered by the 

appellant as part of the overlay. We accept the Council's arguments that there are no 

material benefits gained by the additional discretion/assessment criteria offered. 

(a) In the current Industrial Zone the Council can already exercise discretion over 

transportation matters in terms of trip generating thresholds and RD status 

that would trigger an ITA and require consideration against the same 

transport discretion/assessment criterion G. While we accept that there 

would be benefits in confining the number of vehicle crossings in a new 

threshold requirement or condition, we also accept the Council's point that it 

is unlikely that there would be the worst case scenario portrayed by the 

appellant would arise, because the conditions attached to the consented 

supermarket require the number of vehicle crossings to be reduced in any 

event. 

(b) The Industrial Zone has design and layout as a controlled activity for new 

buildings, alterations and additions, light industrial, service industrial and 

ancillary residential unit as controlled activities. Policy 9.2.3 provides the 

policy basis and Rule 9.6 constrains the matters of control -assessment 

criterion B. Mr O'Dwyer gave evidence that there was a deliberate choice by 

the Council to accept a lower threshold of amenity in the Industrial Zone. 131 

For these reasons we agree that the additional RD discretion/assessment matters 

proposed are not necessary. 

[161] For these reasons, too, we do not find the overlay proposal the most appropriate 

approach. 

Does the proposed overlay give effect to the RPS? 

[162] A lot was made of this during the hearing and we have already covered some of 

the arguments in preceding paragraphs. Mr Lang submitted that we must consider the 

RPS is a high level document that does not assist in addressing the matters we must 

consider. We agree with this submission up to a point, particularly given that the 

centres hierarchy policy (Policy 6.16) is largely directed at protecting the CBD and sub-

131 Transcript, p 299, lines 1-3. 
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regional centres as we have identified. However, there is more to the policy in the RPS 

than that. 

[163] We accept that Policy 6.16 does not confine new centres to existing commercial 

centres or greenfield centres, however there is some support for protecting existing 

centres in Policy 6.16b). As well, Policy 6.16f) provides that commercial development 

is to be managed to maintain industrially zoned land for industrial activities unless it is 

ancillary, whilst also recognising that specific types of commercial development may be 

appropriately located in industrially zoned land, even though it does not specify what 

these types of commercial development might be. The most telling provision is Policy 

6.16g), which anticipates the prospect of new commercial centres if certain things can 

be met, but it does not specify where these new commercial centres are to be located. 

The problem with the appellant's proposed overlay is that it will not "avoid" adverse 

effects on "the efficiency, safety and function of the transportation network". 

[164] When it comes to the question of whether the appellant's proposed overlay 

gives effect to Policy 6.16 for the future proof area, we simply conclude that it does not. 

We do not accept there is any certainty in Mr Lang's propositions that the proposed 

overlay would involve minor or transitory effects on the efficiency, safety and function of 

the transportation network, or be an enhancement. 132 Neither do we consider that the 

district plan provisions are sufficient and should be relied on to allow this fundamental 

matter to be dealt with at a later stage. 

[165] As to other provisions of the RPS, our attention was drawn to: 

Policy 6.1 Planned and co-ordinated subdivision, use and development 

Subdivision, use and development of the built environment, including transport, 

occurs in a planned and co-ordinated manner which: 

a) has regard to the principles in section 6A; 

b) recognises and addresses potential cumulative effects of subdivision, 

use and development; 

132 Mr Lang drew on Environmental Defence Society Inc v The New Zealand King Salmon Co 
Ltd NZSC38 [17 April2014] at [145] in his closing: "It is improbable that it would be 
necessary to prohibit an activity that has a minor or transitory adverse effect in order to 
preserve the natural character of the coastal environment, even where that natural character 
is outstanding. Moreover, some uses or developments may enhance the natural character of 
an area." 
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c) is based on sufficient information to allow assessment of the potential 

long-term effects of subdivision, use and development; and 

d) has regard to the existing built environment. 

[166] Implementation methods (6.1.1) include local authorities having regard to the 

principles in section 6A when preparing, reviewing or changing district plans and 

development planning mechanisms such as structure plans, town plans and growth 

strategies. We considered the "General Development Principles" set out in section 6A, 

particularly with reference to transport, but nothing hinges on this policy. 

[167] Overall, for the reasons we have expressed, we cannot be satisfied that the 

proposed overlay gives effect to the RPS. Even if the version of the RPS we were 

required to consider was the proposed RPS and we had to have regard to it, we could 

not be satisfied that the overlay provisions, particularly as they relate to transportation 

effects, would be preferable to those which appear in the Industrial Zone. 

Is the proposed overlay the most appropriate approach? 

[168] We also conclude that the proposed overlay does not achieve the strategic 

objectives and policies in the proposed plan. In summary our reasons are: 

• It does not achieve Objective 2.2.5 and the associated policies and in 

particular does not safeguard Industrial Zoned land for industrial purposes 

and may result in other similar approaches elsewhere in the city; 

• It cuts across Objective 2.2.4 and supporting Policy 2.2.4 and the hierarchy of 

business centres, and has the potential to encourage other such 

development to adopt similar approaches elsewhere in the city; 

• It does not adequately integrate land use and development with the provision 

of infrastructure under Objective 2.2.12 and has the potential to allow 

development that compromises the safe, efficient and effective operation and 

use of existing and planned infrastructure under Policy 2.2.13a, and results in 

incompatible adjacent land uses under Policy 2.2.13d. 

[169] We have also found there are deficiencies in the objective, policies and rules 

associated with the proposed overlay, including the integrated development proposition. 

Those would also militate against the proposed overlay achieving efficient use and 
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development of natural and physical resources, especially land, buildings and 

infrastructure under Objective 2.2.12 and Policy 2.2.12d on development enabling and 

encouraging the efficient use of resources. 

[170] The Council submitted that the new policy direction contained in the proposed 

plan should be given a chance on its "first road test". In opening Mr Bartlett QC 

submitted: 133 

To summarise, each zone in the PDP has a purpose and a function which is 

designed to mutually support other centres and implement the centres hierarchy. 

In turn, the hierarchy seeks to ensure an integrated approach to giving effect to 

the WRPS and achieving the purpose of the RMA. Undermining the hierarchy at 

this point in the PDP's development and implementation will not only fail the test 

in section 32, it will conflict with the function of the Council with respect to its 

responsibility under section 31 of the RMA. 

[171] We take the Council's point. We are mindful that the planning framework of the 

proposed plan review has been designed to ensure that the poor outcomes resulting 

from the operative plan, particularly the effects arising from ad hoc commercial 

development, are not repeated. 

[172] As we have said, the overlay does not provide for a suburban centre or 

neighbourhood centre but creates a new kind of commercial centre. The overlay 

proposal is not similar in nature to those contained in the Industrial Zone- either the Te 

Rapa Corridor or the Greenwood Street Corridor which in our view are confined to 

limited commercial activities largely reflecting the existing commercial activities 

established within these corridors for some time. While the proposed relief of the 

2,000m2 GFA retail might be characterised as a "drop in the bucket", the potential 

cumulative effects of the proposal and new type of centre proposed in light of the 

proposed plan policy present in our view a significant risk to the new centres hierarchy 

policy approach. 

[173] We do not agree with Mr Lang that the history of and (presumably exceptional) 

reasons for applying the mixed use overlay to the site would be clear. We agree with 

the Council that there is potential for the proposed overlay to encourage other non­

standard approaches to development in the Industrial Zone (and perhaps even a 

business centre-based approach to something between a suburban and neighbourhood 

133 Council opening, at [35]. 
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centre). The undesirability of that outcome is also based on our consideration of the 

deficiencies of the proposed mixed use overlay proposition advanced by the appellant. 

Outcome 

[174] For the reasons expressed above, we have decided that the appellant's 

proposal for the site, a spot-zoned commercial centre within the Industrial Zone, is not 

the most appropriate planning method to achieve the objectives of the proposed plan. 

In particular, the overlay and what is proposed within it do not meet the strategic 

objectives of the proposed plan. The new objective and policies were introduced late in 

the piece to fill the gap created by the rule framework provided by the appellant as part 

of its initial overlay proposal. Whilst we determined that the new objective and policies 

were within scope of the appeal, they do little to address the wider strategic framework 

of the plan which we have addressed in this decision in considerable detail. This 

strategic framework has not been something that has been simply developed by the 

Council in a vacuum. The genesis for the approach was developed some years ago 

with input from other significant regional players, who it would seem for a variety of very 

good reasons recognised the need to collaborate to try and address concerns about the 

lack of integrated land use and infrastructure planning, ad hoc commercial and 

industrial development, and the difficulties that are caused as a result. This 

collaborative approach was led politically, but also included the Regional Council, the 

Agency and tangata whenua. The strategic approach was publicly consulted upon and 

was implemented through the RPS. The RPS was also a publicly consulted document. 

[175] The reason we have felt the need to mention this is because the strategic 

direction implemented through the district plan (as directed by the RPS) has been one 

which has been developed over a lengthy period of time with considerable involvement 

from others. 

[176] We mention the above because the Trust's proposal cannot, in our view, simply 

be seen as a site-specific proposal, even at a proposed plan review stage. It must be 

seen within the wider context. 

[177] We have decided that the fact of the supermarket consent should not be given 

any particular weight when considering the most appropriate planning response for this 

site, and we acknowledge that there is already existing office activity on the site and 

that the retail component within the scheme of things is not significant. We have found 
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that the other overlay provisions that have been applied to sites within the Industrial 

Zone (the Greenwood corridor, Te Rapa corridor and Porters Mixed Use Overlay) are 

all distinguishable and more limited than that which is proposed for this site. 

[178] We have also found that, whilst there might be a shortfall of commercial supply 

in the western suburbs, there is no evidence to support the proposition that there is 

insufficient zoned land available to meet this need. Furthermore, the strategic policy 

direction signals any unmet need occurring around existing centres, and we are not 

satisfied on the evidence before us that this would not be a possibility. 

[179] There is also the question of whether this site would be the best option for a 

new commercial centre. The fact that the site fronts onto SH1 is problematic for the 

Trust given Policy 6.16 g) of the RPS. Whilst the evidence establishes that a 

supermarket is likely to be the largest generator of traffic, and despite the fact that there 

is likely to be some solution to matters of access and design to mitigate adverse traffic 

effects, this begs the question about whether or not, at this stage, it is appropriate that a 

new commercial centre that does not neatly fit within the commercial centres hierarchy 

established under the proposed plan, should be included in the proposed plan. The 

evidence provided to us was not compelling enough for this to be, in our view, an 

appropriate outcome. 

[180] When considering the law that applies for plan review, we therefore find that the 

Council-proposed zoning and provisions for the site are the most appropriate way to 

achieve the objectives of the proposed plan. We are not persuaded that the proposed 

overlay provisions would be effective or, indeed, efficient. Whilst we can see that there 

would be benefits to the Trust, and perhaps to local residents, we do not agree that 

these overall benefits outweigh the strategic objectives of the proposed plan. We do 

not consider there will be any costs or risks associated with not accepting the overlay 

that would outweigh the above benefits either. 

[181] In conclusion we record that we have had regard to the Council's decision under 

s 290A of the RMA. That regard has been fleeting given that the proposal before us 

has significantly changed since the hearing held in respect of the proposed plan. 

[182] The appeal is dismissed and the Council's decision in relation to the land now 

subject to this appeal is confirmed. 
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[183] We do not encourage any application for costs. If costs are sought, any 

application is to be filed within 10 working days of the date of this decision, with any 

reply to be filed 10 working days thereafter. 

For the court: 

,,<7 
~/i,,<t1'(-r_(_ )~-~:S:-

M Harland 
Environment Judge 
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Introduction 

[1] These are appeals on questions of law from a decision of the Environment 

Court arising out of a proposed plan change to the Far North District Plan.   

[2] Turners & Growers Horticulture Ltd has operated an export fruit-processing 

facility in Kerikeri for many years.  It has been concerned about the potential for 

incompatible non-rural industrial and commercial activities to co-locate in the 

Rural Production Zone in Northland since Northland Waste Ltd took steps to 

establish a waste transfer station on a site adjacent to its Kerifresh facility in 2011. 

Plan Change 15 

[3] The Far North District Plan is “effects-based” meaning that its provisions are 

directed at the environmental effects created by different land uses rather than the 

activities that generate these effects.  Far North District Council came to recognise, 

however, that the Rural Environment provisions in the Plan are overly permissive 

and inadequate to address concerns arising out of incompatible land uses.  

Accordingly, it initiated a three-stage review of these provisions.  The first stage in 

this process led to Plan Change 15 – Rural Provisions.  This sought to address these 

issues principally through the introduction of a Scale of Activities rule which would 

limit permitted activities by reference to the number of persons involved in the 

activity per site or per hectare depending on the nature of the activity.   

[4] Council also proposed a number of amendments to the existing Plan rules as 

part of Plan Change 15.  One of these was a change to the Keeping of Animals rule, 

which would increase the boundary setback for factory farming and boarding 

kennels from 50 metres to 300 metres (except where the boundary adjoins a 

Residential, Coastal Residential or Russell Township Zone, where the minimum 

setback would remain 600 metres).  The setback for catteries was to remain 50 

metres.    

[5] Plan Change 15 is particularly significant because it applies to a vast area.  

The area covered by the Far North District Plan is the second largest area covered by 

any territorial authority in New Zealand.  The Rural Environment provisions dealt 



 

 

with in Plan Change 15 will apply to the entire Rural Production Zone which 

comprises about 70 per cent of this area.   

Turners & Growers’ submission on Plan Change 15 

[6] After Plan Change 15 was publicly notified in June 2013, Turners & Growers 

lodged a submission proposing the introduction of activity-based controls in the 

Rural Production Zone so that industrial or commercial activities, such as a waste 

transfer station, would be identified as discretionary or non-complying activities 

requiring consent.  Alternatively, Turners & Growers sought various amendments to 

the existing rules, including a radical change to the Keeping of Animals rule by 

changing its name to Potentially Incompatible Activities and extending its scope 

from factory farming, boarding kennels and catteries to any non-rural industrial or 

commercial activity, including a waste transfer station.   

Council decision 

[7] Northland Waste and various other submitters opposed the changes sought by 

Turners & Growers to the Keeping of Animals rule and Council accepted the 

recommendation of the Independent Hearing Commissioners not to make them.  The 

net result was to increase the setback only for boarding kennels from 50 metres to 

300 metres (except where the boundary adjoins a Residential, Coastal Residential or 

Russell Township Zone, in which case the minimum setback remained 600 metres). 

In August 2014, Council confirmed changes to the Keeping of Animals rule from that 

appearing in the District Plan as shown below: 

8.6.5.1.6 KEEPING OF ANIMALS 

(a) Any building, compound or part of a site used for factory farming or 
boarding kennels or a cattery, shall be located no closer than 50m 
from any site boundary, except for a boundary which adjoins a 
Residential, Coastal Residential or Russell Township Zone, where 
the distance shall be a minimum of 600m. 

(b) Any building, compound or part of a site used for a boarding kennel 
shall be located no closer than 300 metres from any site boundary 
except for a boundary which adjoins a Residential, Coastal 
Residential or Russell Township Zone, where the distance shall be a 
minimum of 600m. 



 

 

Turners & Growers’ appeal to the Environment Court  

[8] Turners & Growers appealed to the Environment Court against Council’s 

decision to reject its proposed amendments to the Keeping of Animals rule.  This was  

on the grounds that Council’s decision would not achieve the purpose of the 

Resource Management Act 1991 (the Act), was contrary to Part 2 and other 

provisions of the Act, and was inconsistent with the purpose and principles of the 

Act.  In particular, Turners & Growers contended that the District Plan does not 

contain appropriate mechanisms to avoid incompatible non-rural industrial and 

commercial activities from locating in the District’s rural areas, is unable to protect 

lawfully established activities from adverse reverse-sensitivity effects that can result 

when non-rural industrial and commercial activities locate in the rural environment, 

and the rules do not give effect to, and will not achieve, the objective and policies of 

the Plan. 

[9] In its notice of appeal, Turners & Growers sought amendments to the 

Keeping of Animals rule, including changing its name to Potentially Incompatible 

Activities and extending its scope to any “non-rural industrial or commercial activity 

(such as a waste transfer station, factory or trade processing facility)” but proposed 

that these activities would be subject to a boundary setback of 100 metres (instead of 

300 metres as earlier proposed).  However, where the boundary adjoins a 

Residential, Coastal Residential or Russell Township Zone, the minimum setback 

would be 600 metres.  Turners & Growers also sought such further or other relief as 

the Court considered appropriate to address the concerns raised. 

[10] At the hearing of the appeal in the Environment Court, Turners & Growers 

sought modified relief by proposing the deletion of the Keeping of Animals rule 

altogether, amendments to Rule 8.6.5.1.4 – Setback from Boundaries, the insertion of 

a new rule, Rule 8.6.5.1.12 – Outdoor Activities, and the addition of assessment 

criteria.  The detail of these newly proposed amendments were recorded in the 

Environment Court’s decision as follows:1  

(a) any building for a non-rural industrial or commercial activity that is 
proposed to be erected within 100m of any site boundary (other than 

                                                 
1  At [15]. 



 

 

a road frontage) to obtain resource consent as a restricted 
discretionary activity; and  

(b) the insertion of a new rule 8.6.5.1.12 – Outdoor activities, to require 
any of the specified industrial or commercial activities undertaken 
outside consent as a restricted discretionary activity where it is 
proposed to undertake that activity within 30m of any site boundary 
(other than a road frontage).   

Environment Court decision 

[11] The Environment Court dismissed the appeal in a decision delivered on 

17 March 2016.2  The Court considered that it would be difficult to categorise non-

rural commercial and non-rural industrial activities as would be required under 

Turners & Growers’ proposed amendment:3 

We have a fundamental difficulty in trying to understand how such activity 
categorisation is going to be able to occur within the context of an effects-
based plan that has virtually no method of dealing with the identification and 
compartmentalisation of activities. 

[12] The Court concluded that fundamental changes to the Plan would be required 

to accommodate the proposed move to a more activities-based plan.4  The Court was 

also not satisfied that the introduction of these arbitrary setbacks across such a 

significant land area was justified or appropriate: 

[87] … it is difficult to see how the significant increase in setbacks will 
achieve the purpose of the Act.  There is no adverse effect that we are 
satisfied is going to be significantly addressed by the appellant’s proposed 
provisions.  Moreover, there appear to be adverse effects from the proposed 
method, including the fact that many of the sites within the district would 
require some form of resource consent. …  We think the Council was rightly 
concerned about the addition of further regulatory, and potentially, 
development costs. 

[88] Although we acknowledge that the objectives and policies of the 
plan now provide for managing the adverse effects of incompatible 
activities, we are not satisfied that the Appellants’ proposed standards are the 
most appropriate way to achieve these objectives or policies. 

[89] Furthermore, we cannot see how the proposed increased setbacks 
would assist the territorial authority to carry out its functions to achieve the 
purpose of the Act. … 

… 

[91] What the evidence establishes to our satisfaction is that an increased 
setback across the district is not the only or the best method to achieve the 

                                                 
2  Horticulture New Zealand Limited & Anor v Far North District Council [2016] NZEnvC 47. 
3  At [56]. 
4  At [59]. 



 

 

purpose of the Plan as it stands.  We accept that more sophisticated and/or 
different approaches may yield the same or better results, although these are 
not clearly set out before us as options at this stage. … 

… 

[93] Accordingly, though a setback provision might achieve the purposes 
of Part 2, and might achieve the objectives and policies of PC15, we 
consider it a particularly coarse measure to be adopted over an entire zone of 
this size when there is no clear purpose or outcome established. 

… 

[101] The Council has acknowledged that a change to the status quo is 
necessary by introducing PC15.  Are the provisions of PC15 sufficient or is 
there still a significant risk if the setbacks sought are not introduced?  We 
conclude that there is no more than poorly defined or inchoate risk.  We 
conclude the risk of acting in such an arbitrary manner over such a large area 
of land is significant.  Given our conclusion that the purpose of the 
constraint is ill defined, we would be imposing a significant burden on 
landowners to address far more localised issues around horticulture near 
Kerikeri.  The lack of sufficient information about impacts beyond Kerikeri 
concerns us.  Even in the immediate area the provisions seem to do little to 
address the risks of adverse effects on Turners & Growers or on the irrigated 
lands around Kerikeri.  We conclude a more focussed approach needs to be 
taken on these issues in the next phase of the Plan review. 

… 

[112] Further review of the Plan and the effect of the current provisions 
may support the need for further or targeted controls, but they are not 
appropriate at this stage.  Much better analysis is required than that produced 
by any of the parties and their witnesses to justify the changes proposed by 
Horticulture NZ and Turners & Growers. 

Turners & Growers’ appeal to the High Court 

[13] Turners & Growers appeals against the Environment Court’s decision on two 

principal grounds.   

[14] The first is whether the Environment Court erred in its evaluation of the 

Plan Change under s 32(3)(b) of the Act.  That provision requires an evaluation of 

whether, having regard to their efficiency and effectiveness, the policies, rules or 

other methods are the most appropriate for achieving the objectives of the proposed 

plan.  Turners & Growers contends that the Environment Court made the following 

errors in carrying out this evaluation: 

(a) error 1 – the Court wrongly considered Part 2 and Council’s functions 

under s 31 of the Act; 



 

 

(b) error 2 – the Court failed to evaluate whether the Plan’s methods 

would achieve the objectives and policies;  

(c) error 3 – the Court’s conclusion that it would be inefficient to impose 

the setbacks sought by Turners & Growers on the basis that restricted 

discretionary resource consent would inevitably be obtained for new 

activities that would breach those setbacks was not in accordance with 

the Act and was not open to it; and 

(d) errors 4 and 5 – the Court wrongly focused on the effects of 

Northland Waste’s activities on Turners & Growers’ Kerifresh facility 

when considering the appropriateness of the proposed setbacks.  In so 

doing, it failed to take into account a relevant consideration, namely 

the potential effects of other activities sought to be controlled by the 

setback across the entire Rural Production Zone (error 4) and it 

applied the wrong legal test (error 5).  Turners & Growers argues that 

the correct question was whether the objectives and policies would be 

more appropriately achieved by introducing a zone-wide setback 

requirement. 

[15] The second ground of appeal raised by Turners & Growers is whether the 

Court’s conclusion, that the setbacks it sought were not the most appropriate method 

to achieve the objectives of the Plan as proposed to be amended, was open to it on 

the evidence. 

[16] The respondents maintain that the Environment Court made no error of law 

in dismissing Turners & Growers’ appeal.     

Northland Waste’s cross-appeal 

[17] Northland Waste cross-appeals against the decision on grounds set out in an 

amended notice of appeal filed without objection during the course of the hearing in 

the High Court.  In its amended notice of appeal, Northland Waste contends that the 

Environment Court would have had no jurisdiction to grant the relief sought by 



 

 

Turners & Growers at the hearing because this went beyond the scope of the relief 

sought in its original submission to Council and was also beyond the scope of the 

relief sought in its notice of appeal to the Environment Court.  In particular, 

Northland Waste argues that:   

(a) Turners & Growers’ notice of appeal to the Environment Court 

impermissibly sought amendments to Rule 8.6.5.1.6 – Keeping of 

Animals in materially different terms to those it proposed in its 

submission to Council on Plan Change 15; and 

(b) the relief sought by Turners & Growers at the Environment Court 

hearing (deletion of proposed Rule 8.6.5.1.6 – Keeping of Animals; 

amendment to Rule 8.6.5.1.4 – Setback from Boundaries; the insertion 

of a new rule, Rule 8.6.5.1.12 – Outdoor Activities; and the addition of 

assessment criteria in Rules 8.6.5.3.4 and 8.6.5.3.8) was 

impermissible because these proposed changes were outside the scope 

of both its original submission and its notice of appeal.  

[18] Council and Federated Farmers support Northland Waste’s cross-appeal. 

Approach on appeal 

[19] Section 299 of the Act provides for appeals to the High Court from a decision 

of the Environment Court, but only on questions of law.  To the extent that the appeal 

challenges factual findings, the appellant faces the very high hurdle of showing that 

there is no evidence to support the determination, in other words, the true and only 

reasonable conclusion contradicts the determination.5 

[20] It is convenient to address Northland Waste’s cross-appeal first because it 

raises a jurisdictional issue. 

                                                 
5  Edwards v Bairstow [1956] AC 14 (HL) at 36, applied in Bryson v Three Foot Six Ltd [2005] 

NZSC 34, [2005] 3 NZLR 721. 



 

 

Northland Waste’s appeal 

[21] Although not raised even in the amended notice of appeal filed at the hearing, 

Northland Waste argued that Turners & Growers’ original submission to Council 

proposing amendments to the Keeping of Animals rule was impermissible because, 

by proposing to change its name to Potentially Incompatible Activities and extend its 

scope to non-rural industrial or commercial activities (such as a waste transfer 

station, factory or trade processing facility), it went well beyond what could be 

regarded as a submission “on” Plan Change 15.   

[22] The leading authority on whether a submission is “on” a Plan Change is the 

decision of William Young J in Clearwater Resort Ltd v Christchurch City Council.6  

Two aspects require consideration:7   

1. A submission can only fairly be regarded as “on” a variation if it is 
 addressed to the extent to which the variation changes the pre-
 existing status quo. 

2. But if the effect of regarding a submission as “on” a variation would 
 be to permit a planning instrument to be appreciably amended 
 without real opportunity for participation by those potentially 
 affected, this is a powerful consideration against any argument that 
 the submission is truly “on” the variation. 

[23] This decision was endorsed by Kós J in Palmerston North City Council v 

Motor Machinists Ltd as remaining applicable following the amendments to the Act 

in 2009.8  Kós J explained the significance of the two limbs of the Clearwater test:  

[75] Inherent in such sustainable management of natural and physical 
resources are two fundamentals. 

[76] The first is an appropriately thorough analysis of the effects of a 
proposed plan (whichever element within it is involved) or activity.  In the 
context of a plan change, that is the s 32 evaluation and report: a 
comparative evaluation of efficiency, effectiveness and appropriateness of 
options.  Persons affected, especially those “directly affected”, by the 
proposed change are entitled to have resort to that report to see the 
justification offered for the change having regard to all feasible alternatives.  
Further variations advanced by way of submission, to be “on” the proposed 
change, should be adequately assessed already in that evaluation.  If not, 
then they are unlikely to meet the first limb in Clearwater. 

                                                 
6  Clearwater Resort Ltd v Christchurch City Council HC Christchurch AP34/02, 14 March 2003. 
7  At [66]. 
8  Palmerston North City Council v Motor Machinists Ltd [2013] NZHC 1290, [2014] NZRMA 

519. 



 

 

[68] For these reasons, I reject Turners & Growers’ submission that the only 

conclusion available to the Court was to accept Mr Putt’s evidence.  That is plainly 

not so. 

Result 

[69] Turners & Growers’ appeal is dismissed.   

[70] Northland Waste’s cross-appeal is dismissed. 

[71] The respondents have succeeded overall and are entitled to costs calculated 

on a category 2, band B basis.   

 

 

_________________________ 

M A Gilbert J  
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Association v Christchurch City Council W63/97. At page 10 the Environment

Court stated:

"It is our opinion that provided mitigation measures are undertaken and

the section sizes remain at a reasonably liberal average, these lower slopes

ofthe Port Hills can accommodate further residential development as

proposed without having a great visual effect. We are however ofthe

opinion that any further creep uphill must be discouraged and we will

modify the proposed development plan as set forth in the change by

ensuring that the land beyond and uphill ofthe fenceline is not ... [rezoned]

to prevent any further incursions at a higher topographical level. "

Once we raised the issue of further urban creep the applicant fairly accepted that

appropriate conditions should be added to prevent that. Clearly it was not the

current landowner's intention to develop the face of the hilL

On the crest of Larch Hill above the steep slope facing the lake, there is a flatter

plane with a gentle incline towards the lake. A large house without satisfactory

landscaping on that site would cause a harmful effect on the landscape as we

understood in the end the applicant to agree. The applicant does not want to

foreclose development on that area completely, although Mr Mil1s considers such

development unlikely. We think in view of the fact that none of the parties really

referred to the lot comprising the balance of Block A until the issue was raised

during the hearing, completely foreclosing development on the crest at this stage

would be unfair. However, some conditions should be imposed to ensure that

even if building on the balance of Block A is a permitted activity (and one house

would be permitted as of right), the neighbouring owners and perhaps

representative members ofWan aka township can as covenantors ensure that

appropriate landscaping in the form of tree planting is imposed so that the view

Such a condition would not impose an undue



-

11

hardship on any future building on a site on the top of Larch Hill because

presumably its owner would wish to orientate towards the north and therefore at

right angles to the main view from Wanaka township anyway.

The second set of adverse effects we have to consider relate to the vineyard

operation next door. While the applicant volunteered a condition with the

kanuka buffer being maintained, that was not shown in the plan and it would

need to be identified more clearly. In any event, a question was raised by the

Society as to whether that strip would be adequate. This issue was dealt with in

some detail by the planner for the Council, Ms R.H.K. Jerram. She referred us to

a survey commissioned by the New Zealand Wine Institute (and approved by that

Institute) by Ms Adrienne Young-Cooper, a well known planning consultant.

Her conclusion was:

"The use ofa buffer area is likely to be effective to eliminate most spray

drift affecting properties outside the Vineyard. This buffer area will vary

depending on the prevailing wind and the presence ofintervening trees.

A workingfigure should be between 30 metres and 50 metres ... "

(Discussion paper on the wine industry and a resource management strategy

for New Zealand A.F. Young-Cooper and G. Pollock, 1997, p.86 and 87).

In the circumstances, since there is kanuka present and more could be planted, we

consider that a 30 metre strip is necessary as the Society suggested. We

understood Ms Jerram to consider that appropriate. Accordingly, if consent is

granted the subdivision plan will need to be amended so that a 30 metre strip is

planted in kanuka (or other trees approved by the Council planner) and

maintained. That 30 metre strip can be measured from the edge of the nearest

strip of vines to the 3.85 ha subdivision. That strip may be amalgamated (to the

extent it is not already in Block C), with Block C subject to a covenant
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maintaining the strip, such covenant to be in favour of all the allotments in the

subdivision.

4.3 Relevant objectives, policies, rules or other provisions ofthe transitional

district plan and the proposed plan [Section l04(1)(c)j

We heard quite detailed argument about how the policy in the transitional plan is

to avoid further extension of residential development by increasing the density of

housing inside Wanaka itself. We accept the evidence ofMr Garland, the

planner for the applicant, that the first policy could not in fact be given effect to

because the proposed rules providing for greater density of housing in Wanaka

were never actually put in place. Accordingly, we do not consider there is- anything about the uensity provisions that need concern us here. Both the

transitional plan and the proposed plan make it clear there should be a distinction

between urban and rural areas. We accept the force of that but we consider that

this case is a true exception provided that mitigating measures can be put in place

avoiding further encroachment on the rural area. We have discussed some

mitigating measures above and will do so in more detail below.

We consider that the 3.85 ha subdivision is more appropriately and efficiently

used for residential purposes than for any other. Certainly the Society's witness

Mr Haworth could not think of any other practical use. However, we are also

keenly aware of the strength of the Society's point about urban creep and it is for

that reason that we have attempted, in considering the adverse effects above, to

find ways in which a clear line can be drawn between Block A and Block C so

that urban development cannot occur to the north-west or moving around to the

west along Larch Hill. We trust that this small exception will be the last

residential extension around this side of the lakeshore and in front of Larch Hill

under current policies.
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4.4 Any other relevant matters [Section l04(l)(i)]

We have considered the issue of the consistent administration of the district plan

and the proposed plan if we confirm the resource consent. We accept that to a

certain extent this is allowing another subdivision in apparent contravention of

the spirit of the policies of both plans. We have endeavoured to explain above

why allowing this limited subdivision together with appropriate conditions as to

the balance land on the rural side it will achieve the policies in both plans. Thus

we are not concerned that this consent will create any kind of problems with

consistent administration of the plan in future. In fact the opposite should be the

case: the conditions imposed will ensure that the Society will not be put in a

position where it has to make submissions on further residential development

along the lakeshore on this side (at least as the plans are at present).

Another matter we need to consider in more detail is the question of the

urban/rural interface at the northern end of the subdivision site. The Society

outlined the gradual creep of development along the lakeshore in front of Larch

Hill. The pattern suggests the development may creep on notwithstanding the

policies of the Council in relation to that issue. It seems to us that this case is a

good opportunity to impose some constraint so that further urban creep on what

is accepted at present to be land that is unacceptable for residential use (the

vineyard on Block C) does not occur. We should add that the line between the

3.85 ha site and the vineyard is quite an important landscape and geophysical

boundary. That boundary is marked by the row ofkanuka we have already

referred to. It marks the south-western edge of the schist gravel fan worked off

Mt Roy. Viewed from Wanaka there is an obvious fan emerging from the

mountains to the right (or north) of Larch Hill. Development of that does not

appear to be appropriate, especially on the balance of Block A and Block C

(which are, after all, the subject of this application even if no further subdivision
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The appropriate way to deal with this would be to impose a land use consent

condition that covenants entered into by the owners of the balance of tbe Block A

and the owners of the Block B (or part) in favour of the subdivided lots in the

3.85 ha subdivision to the effect that the balance of Block A and Block C visible

from Wanaka (that is, excluding the land behind Larch Hill) will not be further

subdivided for residential purposes and will not be used for residential purposes

(other than as permitted in the Rural DownIands zone).

5. Section l05(1)(c) Discretion

In exercising our over-all discretion as to whether to grant consent we need to- consider Part Il of the Act (Minister ofConservation v Kapiti District Council

1994 NZRMA 385) - especially if there is a matter ofnational importance. In

fact two paragraphs of section 6 are relevant:

"(a) The preservation ofthe natural character of... lakes ... and their

margins, and the protection ofthem from inappropriate subdivision

use and development.

(b) The protection ofoutstanding natural features and landscapes from

inappropriate subdivision, use and development ... "

Since the Lake Wanaka Basin is clearly an outstanding landscape there is a

matter of national importance under (b) to which we are to have regard.

However, an issue also arose as to whether this development involves the

margins of Lake Wanaka. The Society was of the view that the margins of Lake

Wanaka extended to the top of Larch Hill for two reasons. First the Society's

witness Ms Lucas who considered that the experience of the lake margins (from a

subjective point of view) went that far. Secondly by analogy with the definition

of "coastal environment" which is usually held to go to the skyline of the first
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ridge from the sea, Mr Borick argued that the subdivision site went to the crest of

the nearest hill. However, against that the landscape architect for the applicant

thought that margins might be.1I1 ecological or physical term so that it related to

the land/water interface. That seems to have some merit to us and as Mr Shiels

pointed out in his reply some indirect confirmation that a margin of the lake is

close to the water is to be derived from section 230(3) of the Act relating to the

requirement for esplanade reserves and strips. This subsection states:

"(3) Except as provided by any rule in a district plan ... or a resource

consent which waives, or reduces the width of the esplanade reserve,

where any allotment ofless than 4 ha is created when land is

subdivided, an esplanade reserve 20 metres in width shall be set aside

from that allotment along the ... margin ofany lake ... "(our

underlining.)

That suggests that the esplanade reserve must be on the landward side of the

margin. It would defy any sort of sense if the 'margin' of Lake Wanaka was to

be seen on top of Larch Hill so that an esplanade reserve could then be created

along it. In fact, of course there is already an esplanade reserve along Lake

Wanaka's edge. Thus we hold the margin of the lake is the upper limit of wave

action (approximately). Thus the 3.85 ha subdivision is not on the margin of the

lake, and is separated from it by an existing esplanade reserve.

Having dealt with that technical issue we do have to take into account that the

subdivision is in a landscape of outstanding significance. To a considerable

extent we agree with the Society that the current proposal is unsatisfactory. But

we consider that the mitigating measures discussed earlier mean that the

subdivision and residential use are not inappropriate given the particular siting

and so long as the conditions are imposed on the much more sensitive land to the

north and west of the 3.85 ha site.
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In all the circumstances and balancing the relevant factors including the relevant

objectives, policies and rules of the two plans as best we may - applying the

"test" in Caltex v Auckland Regional Council 3 ELRNZ 297 - we consider that

the single purpose of the Act is best met by allowing the subdivision of the 3.85

ha block into residential allotments approximately as shown on the subdivision

plan subject to amended conditions discussed below, especially relating to other

parts of the land that are not included in the residential subdivision. The parties

will need to look at a number of matters including the assessment of a reserves

fund contribution in view of the reduction in number of allotments from 25 to 21

and the restriction on further subdivision which may affect the value of the land.

6. Outcome

Accordingly the appeal is allowed in part. Under section 290 of the Act the

resource consents granted by the Council is confirmed for a 21 lot subdivision

(plus balance lot) upon the following terms:

(1) The residential allotments are to be increased in size as follows (relating

new Lots 1-21 to Lots 1-25 on the subdivision plan (W69(1)) as in the

following table:

Lot Lot on Subdivision Plan

No. (Sheet W69(1))

1. 1

2. 2 (lake access)

3. 3

4. 4 and 5

5. 6

6. 7

5006

360

2933

2060

2420

1916
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7. 8 and 9 2098

8. 10 1823

9. 11-13 2905

10. 14 5018

11. 15 1430

12. 16 1485

13. 17 1077

14. 18 1058

15. 19 1071

16. 20 999

17. 21 988

18. 22 1015- 19. 23 1028

20. 24 1015

21. 25 970

(2) Leave is reserved to redraw the boundaries for Lots 3 - 11 above if that is

desirable in the applicant's opinion.

(3) The conditions imposed by the Council are varied and/or added to with

extra conditions along the following lines (to be allocated to the appropriate

resource consent);

(i) No further subdivision of any title in the 3.85ha subdivision shall be

allowed.

(ii) No roof lines on any residence shall be broken by balconies or

dormers; nor shall roof pitches be greater than I in 8.

(iii) A colour palette of roofing and walls shall be limited to a mid-range of

colours agreed by the parties to this appeal.
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(iv) Covenants, easements or consent notices shall provide for the matters

in (i)-(iii) above.

(v) A 30 metre wide strip ofland shall be defined (being part of the Block

A and part of Block C) and amalgamated with Block C but subject to a

covenant in favour of the allotments in the 3.85 ha subdivision to the

effect that the land will be maintained in kanukas and other trees

approved by the district planner as a buffer between the activities of

the vineyard and the residences, such buffer to be continuous from the

foreshore reserve to the uphill edge of residential development except

for the provision of a 3 metre access strip for the purposes of access

and egress from Block C to Sargood Drive extension.

(vi) A covenant or easement restricting any subdivision and/or residential

development on the face of Larch Hill (which will need to be surveyed

and defined by a survey plan) shall be included, such covenant or

easernent to be in favour of the allotments on the subdivision plus not

more than five (5) residences in Wanaka nominated by the Society.

(vii) A further covenant or easement shall be entered into over the balance

of the Block A in favour of the residential allotments in the 3.85 ha

subdivision plus not more than five (5) residences in Wanaka

nominated by the Society whereby:

(a) residential development on the crest of the hill (again as

defined by a survey plan) is forbidden except for one house

with a north facing alignment and with reasonable landscaping

(which need not be effective immediately) to screen any such

residential development from Wanaka; and

(b) no residential development shall take place on Lot 1; the terms

of such covenant to be in the form agreed by the applicant with

the Edgewater Resort with any necessary changes.

(viii) The applicant's planner shall prepare a planting plan for the lakeside

recreation reserve to the satisfaction of [the relevant Council officer];
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and that planting shall be carried out by the applicant at its expense

prior to sale of the allotments on the 3.85 hectare site.

(4) The costs of complying with these conditions and the registration of all

necessary covenants and easements shall be borne by the applicant.

(5) Subject to (6), the parties are invited to:

(i) attempt to resolve the wording of the conditions, covenants or

easements by agreement (and of course further survey work will be

necessary to define the face and crest ofLarch Hill);

(ii) consider the appropriate wording for the conditions for each consent

(bearing in mind any difficulties raised by Bletchley Developments

Ltd v Palmerston North City Council (No. I) [1995] NZRMA 337 at

347) so that:

(a) consent notices, restrictive covenants or easements may be

brought down on the relevant titles; and

(b) the conditions imposed in the Council's consent are consistent

with them.

(6) In the event of disagreement as to wording of the conditions, covenants or

easements, leave is reserved to the parties to come back to the Court on any

outstanding issues.
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7. Other Matters

7.1 The applicant and the Council sought that costs be reserved, obviously

contemplating applications for costs against the Society and indeed the

applicant also made an application for costs to be reserved against Mr

Harworth personally. However, in view of the fact that the appeal has been

successful in part and because a matter of national importance in terms of

landscape protection was involved, and further because as we have said the

original application was quite misleading in its narrow focus on the 3.85 ha

lot subdivision rather than the balance allotment in Blocks A and C, we

consider that costs should lie where they fall. We order accordingly.

7.2 We make no decision on the two appeals against conditions by the

applicants and Mr Farrant since, in the light of this interim decision, the

reserve fund contributions will need to be recalculated anyway.

7.3 These appeals are adjourned to the first list of the Court in Queenstown

after 1 August 1998 unless any party requests they be set down earlier.

DATED at CHRISTCHURCH this Ab

J.R. Ja

day of February 1998.
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FIRST (INTERIM) DECISION 

A: In respect of the general nrral zone landscape objective [Objective 3 in section 7 
of the operative district plan]: 

(1) the Mackenzie District Council is to choose by Friday 30 March 2012 
whether it wishes that objective to conunence: 
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.. Objective 3A Landscape Values 
"Protection of the outstanding landscape values ... " 

"Objective 3A Landscape Values" 
"Protection of the natural character of the landscape ... " 

(2) and, if the Council chooses the latter, it should lodge with the Registrar and 
serve on the parties an application under section 293 of the Act in respect 
of the change to the operative district plan; or 

(3) if the Council wishes Rural Objective 3A to remain the same (outside the 
Mackenzie Basin subzone) as it is in the operative district plan, then it 
should advise the Registrar and parties accordingly and that will be 
recorded in the Environment Court's final decision. 

B: In respect of section 293 of the Resource Management Act 1991: 

(1) if any party wishes to make submissions to the court on the interpretation 
of the section or on the exercise of our discretion under that section, they 
must give notice summarising the argument(s) to be made in writing to the 
Registrar by 29 February 2012 (and serve copies on all other parties); 

(2) if notice is given under (1) all subsequent orders will be suspended until 
the parties have been heard on section 293 by the court and a decision 
issued. 

C: Leave is reserved until30 March 2012 to: 

(1) M_eridian Energy Limited to apply to the Environment Court to remedy any 
omission from the matters raised under its appeal or to correct any 
inconsistency in the court's interim decision in relation to the issues raised 
by Meridian; 

(2) any of the owners or lessees of land which contain farm base areas affected 
by Meridian's flood hazard areas to apply for one or more alternative farm 
base areas to be approved; 

(3) the owners of Ferintosh, Haldon and Mt Gerald Stations or any appellant 
who sought such relief in their notice of appeal to apply for one or more 
extra or alternative farm base areas on their lands; 

( 4) (in respect of wilding exotics in the Mackenzie Basin subzone) any party to 
lodge and serve written submissions on: 
(a) the legal analysis in the Reasons of the effects of other legislation 

and the Canterbury Regional Pest Strategy; 
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(b) the implications of that submission for the evidence and on the 
findings by the court; 

(c) whether or not the court should exercise its powers under section 293 
to settle: 
(a) rules in respect of wilding control; 
(b) areas where ETS forests would be acceptable; 
- in the operative district plan in respect of wilding spread; 

(d) whether the court should hear further evidence on these issues; 
(5) to any: 

(a) appellant to apply to the comt to deal with any relief claimed in its 
appeal, not abandoned at, or before, the hearing (subject to the 
identified exceptions in the Reasons, for example in respect of farm 
base areas) and overlooked by the court in the other orders; 

(b) party to seek that the court resolve any ambiguity or error in the 
decision; 

(c) party to apply to amend or vary any of the other directions in Orders 
C to K if more time is reasonably needed or for other good reason. 

D: Under section 293 of the Act the Mackenzie District Council is directed: 

(1) to draw up a topographical map or maps ("the 2012 landscape map") 
incorporating: 
(a) the scenic viewing areas and lakeside protection areas shown in the 

Mackenzie District Plan as amended by these orders; 
(b) the areas of low and medium visual vulnerability as shown in Map 3 

(annexed to this decision) together with any amendments the Council 
considers should be made; 

(c) the flood hazard areas identified by Meridian Energy Limited and 
showing: 

(d) the farm base areas provisionally confirmed or approved in this 
interim decision; 

(e) Mr G H Densem's understanding, as landscape architect engaged by 
the Council, of the Scenic Grasslands provisionally identified under 
this interim decision and of any improvements or extensions he 
wishes to suggest as, in his expert opinion, achieving the aim of 
policy 3B/8; 

(f) the "residential" and tourism subzones provisionally approved in this 
interim decision. 

(2) to lodge the map prepared under (1) with the court for provisional approval 
as to accuracy, completeness and legibility by 30 March 2012. 

E: Under section 293(1) of the RMA the court directs: 
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(I) the Mackenzie District Council shall prepare a complete draft set of 
objectives, policies and methods of implementation (including rules and 
defmitions) in accordance with this interim decision, and to lodge this 
document (together with a cross~referencing to the paragraphs in the 
Reasons for this decision) with the Registrar by 18 May 2012 (serving 
copies on the parties). 

(2) the Mackenzie District Council is to consult under section 293(1)(b) of the 
RMA with: 

• the parties to this proceeding; 
• Te Runanga 0 Ngai Tabu; 
• the Commissioner for Crown Lands ; 
• the Department of Conservation; 
• the Waimate District Council about exotic forestry near boundaries 

with that district; 
• any other person it considers appropriate; 

about the 2012 landscape map and the draft objectives, policies and 
rules (together called "PC13(2012f) prepared as a response to this 
decision; 

(3) by Friday 27 July 2012 or such later date as is approved by the court the 
Mackenzie District Council shall lodge for approval by the Environment 
Court and serve on the parties a draft public notice which: 
(a) introduces the 201.2 landscape map and explaining briefly the 

amended objectives, policies and rules in the PC13(2012) and the 
changes for which approval is sought by the Council as a result of 
consultation; 

(b) invites any person who considers they qualify under section 27 4 of 
the RMA and wishes to call new or further evidence (without 
limitation other than reLevance but especially on any potential 
ecological effects not considered by the court) on any issue to: 
(i) apply for leave to lodge a late notice under section 274 with the 

Registrar of the Envirorunent Court at P 0 Box 2069, 
Christchurch; 

(ii) serve the application on the Mackenzie District Council at 
53 Main Street, Fairlie 7925 Fairlie by (a date to be settled); 

(iii) serve a copy of the application on the persons named in the 
public notice (being the appellants and existing section 274 
parties to these proceedings): 

(c) explaining that after receiving the notices and considering any 
applications to become a section 274 party) the Environment Court 
will hold a judicial conference to arrange a further hearing into the 
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relevant issues raised by the parties or the (allowed) section 274 
parties before finalising the objectives, policies and rules ofPC13; 

( 4) any party who wishes to make submissions on the fonn or contents of the 
public notice and on whether it meets the directions in these orders may 
lodge a written submission with the Registrar within ten working days of 
service of the draft public notice on them. 

F: If any party wishes to: 
(1) be heard on the 2012 map and onPC13(2012) and/or 
(2) (in due course) oppose any application to become a party under section 274 

- they must lodge and serve a notice of opposition within ten working days of 
receipt of the relevant application, specifying the grounds of opposition or the 
changes they consider should be made. 

G: By consent the court directs the lakeside protection areas shown in the operative 
district plan are to be amended on the western side of Lake Pukaki as agreed 
between the parties to appeal ENV-2009-CHC-190. 

H: The court directs that: 

(1) the parties to the appeals by Mackenzie Properties Limited (ENV-2009-
CHC-183), Fmmtainblue Limited and its co-appellants (ENV-2009-CHC-
190) are to confer about and prepare a complete set of subzone rules for 
rural-residential subzones on the Ohau River Block and Pukaki Downs 
respectively as set out in Part 7 of this Interim Decision; 

(2) similarly Fountainblue Limited and its co-appellants are to confer with the 
Mackenzie District Council about and prepare a complete set of subzone 
rules based on Mr C Vivian's Exhibit CVl for a tourist accommodation 
subzone(s) on Pukaki Downs as set out in Part 7 of this decision; 

(3) failing agreement on these sub-subzones by 30 April2012 leave is reserved 
to any party to apply to the court for directions as to how to settle the 
subzone rules. 

I: Under section 292 of the Resource Management Act 1991 the Environment 
Court directs: 

(1) that in Utilities Rules at p. 15-7 the first unnumbered rule shall be amended 
by the substitution of "15" for "14" so that it reads (strikeMout shown): 

The rules contained in this patt of section -:1:4 15 take precedence over any other 
rules that may apply to utilities in the District Plan, unless specifically stated to the 
contrary; 
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(2) that Schedule Al para "Activities" be amended so that in the second 
paragraph the word "or" is substituted for "of' so that it reads (strike~ 

through shown): 

In tenns of this schedule the word "Significant" shall have the meaning of : Any 
modification or addition which results in more than 20 m2 of additional land being 
utilised . . . 6f or the height of any existing building being increased ·by more than 
2.5 metres". 

- unless the Mackenzie District Council or any other party gives notice 
(specifying grounds) objecting to that course of action by 29 February 2012. 

J: (1) Subject to (2), all issues relating to Assessment Criteria in the ru1es are 
adjourned, pending resolution of the matters in the orders above, however 

(2) the parties are invited to resolve these in the light of the Court's interim 
decision if they feel able to. 

K: The Mackenzie District Council is: 

(1) directed to lodge and serve an affidavit by an authorised officer or agent by 
29 February 2012 as to what steps the Council has taken to review rule 
(7)12.l.l.g (Clearance of) Short Tussock Grasslands~ and 

(2) requested, if it considers the information is relevant, and if the Council is 
part of the focus group referred to in Part 8 of this decision, to lodge an 
affidavit detailing what its terms of reference and procedure are, and when 
(if) a relevant outcome is likely from its deliberations 

-by 29 February 2012. 

L: Costs are reserved. 

Map 1 
Map2 
Map3 

REASONS 

Maps 

Mackenzie Basin: Topography, Boundaries 
Landscape Character Areas 
Capacity to Absorb Development 

p. 10 
p.26 
p.54 
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1. Introduction 
1.1 Sustainable management of the Mackenzie Basin's landscape(s) 

(299] 
[300] 
[305] 
[307] 
[308] 
[414] 
[414] 
[415] 
[445] 
[453] 
[458] 
[458] 
[460] 
[462] 
(471] 
[484] 
[493] 

[1] Enabling farmers, tourism operators, hydro-electric generators and the wider 
community including Ngai Tahu as tangata whenua, and visitors to the district to 
provide for their wellbeing, health and safety while appropriately avoiding, remedying 
and mitigating adverse effects on the landscape(s) of the Mackenzie Basin is the issue 
for these proceedings about Plan Change 13 to the Mackenzie District Plan. 

[2] In fact, these proceedings under the Resource Management Act 1991 ("the Act" 
or "the RMA") are not about the whole of the Mackenzie Basin if that is thought of as 
including a lower southern area centred on Omarama within the Waitaki District. 
Rather, the proceedings are about the landscapes of the northern and higher part of the 
Mackenzie Basin from Te Kopi o Opihi/Burkes Pass to Twizel. That is the part of the 
basin within the Mackenzie District1 and which we will call '<the Mackenzie Basin" for 
the purpose of these proceedings. The Mackenzie Basin is as shown in Map 1 
"Mackenzie Basin; Topography, Boundaries" on the next page2

• 

[3] The appeals are about Plan Change 13 to the Mackenzie District Plan. The most 
important issues for the court to resolve are: 

Shown in Appendix E to the Mackenzie District Plan. 
This is map 1 attached to Annexure "3" to the evidence~in~chief of the landscape architect, Mr G H 
Densem [Environment Court document 3]. 
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( 1) how is the Mackenzie Basin changing? 
(2) is the whole Mackenzie Basin an outstanding naturallandscape3? or are 

there different landscapes in the Basin? 
(3) what should be the landscape objectives and policies in the district plan for 

the Mackenzie Basin's landscape(s)? 
(4) in particular what objectives and policies should apply to buildings and 

structures in the Basin? 
(5) should there be additional new residential type zones? 
(6) what other methods should be used for implementing those objectives and 

policies? 

There are more specific issues arising out of those which we identify later. 

1..2 The notification, submissions on and hearing of Plan Change 13 
[4] Proposed Plan Change 13 ("PC13") was publicly notified by the Mackenzie 
District Council on 1.9 December 2007. The public notice ofPC13 stated4 (relevantly): 

3 

4 

PUBLIC NOTICE OF PROPOSED CHANGE 13 
(RURAL ZONE- MACKENZIE BASIN) 
TO THE MACKENZIE DISTRICT PLAN 

CLAUSE 5 OF THE FIRST SCHEDULE OF THE RESOURCE 
MANAGEMENT ACT 1991 

The Mackenzie District Council has prepared Proposed Plan Change 13 Rural Zone- Mackenzie 
Basin to the Mackenzie District Plan. The primary purpose of this Plan Change is to provide 
greater protection of the landscape values of the Mackenzie Basin fi·om inappropriate 
subdivision, development and use. To achieve this greater acknowledgement of outstanding 
natmallandscapes and features within the District is provided through objectives, policies and 
rules, particularly as they apply to the Mackenzie Basin. 

A new rural residential zone is created for the Manuka Terrace area that lies between the Ohau 
Canal and Lake Ohau, which recognises recent subdivision of this area into large residential lots. 
The Plan Change also addresses a number of minor matters and errors and omissions in the 
subdivision and transportation mles including a limitation on the number of lots that can be 
served by private rights~of-way and the method of calculating reserve contribution credits. 

The main provisions of this Change are set out below: 

Rural Issues, Objectives and Policies 
• Split existing Objective 3 Landscape Values into Objective 3A, which focuses on 

outstanding natural landscapes, and Objective 3B, which deals with general landscape 
values across the District. 

• New policies to support Objective 3A with residential use and subdivision generally being 
limited to either existing towns or existing clusters of building usually associated with 

Within the meaning of section 6(b) of the RMA. 
Environment Court document 2A. 
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homesteads. Provision is also made for the establishment of new clusters where they meet 
stringent standards and have the ability to replicate existing clusters or nodes. 

Rural Zone Rules 
• Establishing a new Mackenzie Basin Subzone within the existing Rural Zone. 
• Identify existing building nodes on maps and provide for the establishment of new building 

nodes and extension of existing building nodes as a discretionary activity within the 
Mackenzie Basin Subzone. 

• Generally limit buildings and subdivision to within existing or approved building nodes, 
with all non-farm buildings within nodes being restricted discretionary activities. 

• Provide for remote non-farming buildings outside nodes as a Controlled Activity. 
• Controlling larger scale earthworks whether or not the earthworks are part of building node 

development or subdivision. 
• Create a new Rural Residential - Manuka Terrace Zone with a maximum building density 

of one residential unit and minor unit per 4ha, and with control over earthworks, servicing 
and the external appearance ofbuildings. 

• Delete Lakeside Protection Areas. 
Subdivision rules 
• Provide as a discretionary activity subdivision with a minimum allotment area of 200ha 

within the Mackenzie Basin Subzone (but with no provision for building within such a lot). 

Miscellaneous Amendments 
• Requiring access to subdivisions of more than 6 lots to be by way of road and not private 

way or access lot. 
• Amend the calculation method for contributions towards open space and recreation to 

clarify that the credit for underlying lots is determined by deducting the number of 
underlying lots from the total number of new lots created. 

[5] The primary objective introduced by PC13 is5 "To protect and sustain the 
outstanding natural landscapes and features of the district". Oddly, the objective does 
not say where those landscapes (plural) are within the district. The specificity is added 
by the first implementing policy which is6 "to recognise the Mackenzie Basin as an 
outstanding natural landscape and . . . to protect the Basin from inappropriate 
subdivision, use and development ... ". The issues to be dealt with in the plan by the 
addition ofPC13 are identified as7

: 

6 

7 

• "mral lifestyle . . . and rural residential development . . . [which is] too 
extensive or in the wrong location ... "; 

• subdivision .. . . . result[ing] in the loss of the former high country ethos and 
landscape pattern"; 

• ".. . more intensive use of the remaining fanned areas'' especial1y with the 
" ... freeholding of fonner pastoral lease land"; 

• " ... loss or degradation of views from the ... tourist highways''; 

PC13 as notified p. 5. 
PC13 as notified p. 5. 
PC13 as notified p. 4. 
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• the extent to which additional irrigation will 'green' the Basin and 
change land use patterns''. 

[6] Many submissions on PC13 were lodged with the Council. A summary of the 
submissions was notified on 3 May 2008 and the closing date for further submissions 
was 30 May 2008. Commissioners8 appointed by the Council conducted a hearing of 
the submissions in September and November 2008. A further heating was held on 
22 May 2009. The Commissioners' succinct decision on PC13 was released on 
5 September 2009. Hqwever, it left for the future, the identification of any outstanding 
natural landscapes within the M:ackenzie Basin. That is usually an error9 

- see 
Wakatipu Environmental Society Incorporated v Queenstown Lakes District Council 
where the court held that it was mandatory to recognise the matters of national 
importance, and that required identification of "... the boundaries of the areas 
concerned". There will be few exceptions to that principle. 

[7] Other outcomes of the decision on PC13 were: 

• to allow some development within what were called "nodes" in the notified 
change but were renamed as "farm base areas" albeit rather expanded in 
some cases from traditional fann base areas; 

• outside of fann base areas, making all farm buildings controlled activities, 
non-farming buildings discretionary activities, subdivision for fanning 
purposes restricted discretionary, and subdivision for non-fanning purposes 
discretionary; 

• including residential l.mits and accommodation for fann workers and their 
families in the definition offann buildings; 

• to make specific provision for farm retirement dwellings; 

• reintroducing the lakeside protection areas with non-complying status for 
buildings and subdivision; 

• removal of areas to the west and south of Twizel from the Mackenzie Basin 
subzone. This last matter was not appealed. We record that the Council has 
since notified and issued a decision10 on its Plan Change 15 relating to these 
areas. There has been no appeal on that decision so it is not before us. We 
comment on its relevance later when considering the area around Twizel. 

[8] There are three relevant versions ofPC13 for us to consider: 

• PC13 as notified- we will abbreviate this to "'PC13(N)"; 
• PC13 as in the Commissioners' version- abbreviated to "PCB( C)"; 

Commissioners D W Collins, G Page and E Williams. 
Wakatipu Environmental Society Incorporated v Queenstown Lakes District Council [2000] 
NZRMA 59 at para [56]. 
Memorandum ofMr Caldwell, counsel for the Council, dated 17 August 2011. 
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• PC13 as agreed by most of the parties (except for the appellant Federated 
Farmers of New Zealand (Incorporated) Mackenzie Branch) which we will 
call "PC13(V)" 11

. 

1.3 The appeals, the parties and the evidence 
[9] Ten appeals were lodged with the Registrar. Seven appellants appeared at the 
hearing. The appeal by High Country Rosehip Orchards Limited and Mackenzie 
Lifestyle Limited (ENV-2009-CHC-175) was withdrawn, as was the appeal by Aorald 
Trust Lands Limited (ENV-2009-CHC-182)12

• However, for tactical reasons relating to 
jurisdiction, Mackenzie Properties Limited as a section 274 party to the appeal by 
Rosehip requested that the fonner appeal (ENV-2009-CHC-175) be kept alive pro 
forma. The appeal by R, Rand S Preston and Rhoborough Downs Limited (ENV-
2009-CHC-191) was the subject of a consent memorandum13 between the appellants and 
the Council. We will consider that memorandum - which give site-specific solutions 
to the issues raised- when we come to consider individual properties later. The appeal 
by Mt Gerald Station Limited ("Mt Gerald")14 was withdrawn15 in all respects except for 
the request for a further farm base area of about seven hectares on a sloping terrace 
above Lake Tekapo and south of the existing homestead and Coal River. The general 
appeal by Fountainblue Limited and others together called "Pukald Downs" (ENV-
2009-CHC-190) challenging PC13 in its entirety was kept open for jurisdictional 
purposes. In other words, as we understood Mr Prebble, counsel for Pukaki Downs16

, it 
only maintained its challenge to PC13 so as to maximise the court's powers in respect of 
Fountainblue's wish to have a rural-residential and tourism zone(s) on different parts of 
its land. It may, of course, also enable other changes to PC13 if we consider those are 
appropriate. The appeal by Meridian Energy Limited (''Meridian'') has to protect its 
interests in the Waitaki power scheme. 

[10] Most of the appellants were section 274 parties on other appeals. There were 
also a number of independent section 274 parties, although most of them withdrew 
before the hearing commenced. Counsel for the New Zealand Transport Agency, a 
section 274 party, was given leave to withdraw since it intended to take no further part 
in the proceedings (consequent upon the withdrawal of the High Country Rosehip 
appeal). A number of other section 274 parties which had served evidence- Simons 
Hill Limited, Simons Pass Limited, Pukaki Irrigation Company Limited; Lone Star 
Farms Limited and Star Holdings Limited - gave notice of withdrawals on 13 August 
2010, immediately before the statt of the hearing. 

ll It was produced by a planning witness, Mr C Vivian, as his annexure "D" [Environment Court 
document 25}. 
Withdrawn by notice dated 26 July 2010. 
Environment Court document 29A. 
ENV w2009-CHC-181. 
Mr Schulte's submissions para 5. 
Mr Prebble's submissions [Environment Court document 21] as amplified orally - see the 
Transcript at pp 468 to 470. 




