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SUBMISSIONS OF COUNSEL ON BEHALF OF AURORA ENERGY LIMITED WITH 

RESPECT TO STREAM 16: WĀHI TŪPUNA 

 

May it please the Commissioners: 

1. Aurora Energy Limited (Aurora) owns and operates electricity distribution infrastructure 

that supplies electricity to more than 90,000 homes in the Queenstown Lakes, Dunedin 

and Central Otago Districts.  

2. The maintenance of Aurora’s network is carried out by its approved contractors in the 

Queenstown Lakes District: Connetics, Network Electrical Servicing Limited, 

Electronet, Neutral Inspection Services Limited and Delta Utility Services Limited.  

3. Aurora is the primary electricity sub-transmission distributor in the Queenstown Lakes 

District and is the only provider with grid-exit points that enables a connection to 

Transpower’s electricity transmission network. Aurora is the bridge between the 

transmission network which carries electricity from generation points and electricity 

retailers which charge customers for usage.  

4. Unlike Transpower, Aurora does not enjoy the benefit of the National Policy Statement 

on Electricity Transmission (NPSET) which provides for the management, reverse 

sensitivity and operation of that infrastructure. The NPSET only applies to 

Transpower’s infrastructure. Aurora must therefore engage in Regional Plan and 

District Plan processes seeking provisions which enable and provide for its network. 

Aurora’s involvement in the District Plan process in the Queenstown Lakes District has 

sought to achieve the following three overarching objectives: 

(a) Ensure that minimum safeguards are provided which ensure that adverse effects 

on its network, such as reverse sensitivity and land use activities in close 

proximity to its network are managed, but ideally avoided. 

(b) Enable it to effectively upgrade, maintain and repair existing infrastructure to 

increase the resilience of the network, protect the public from health and safety 

risks that come with high voltage electricity infrastructure. 

(c) Provide new electricity connections to customers. 

5. Aurora has partly achieved the above objectives primarily through its participation in 

PDP Stage 1 and PDP Stage 2 Topic 26 Earthworks.  
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6. The nature of Aurora’s network which sprawls across the Queenstown Lakes District by 

way of underground cables and Overhead Lines means that it has a considerable 

interest in the District Plan provisions, and particularly the rules, as there is a high 

likelihood that this will inhibit its ability to operate its network effectively to provide for 

the social, cultural and economic wellbeing of communities. 

7. Aurora lodged a submission on Chapter 39 and Chapter 25 (Variation) to: 

(a) Enable activities which are permitted under the PDP, but which would require 

resource consent as a restricted discretionary activity under PDP Stage 3; 

(b) Clarify the adverse effects that are sought to be managed by way of requiring 

resource consent for activities in Wāhi Tūpuna mapped areas; 

(c) Ensure that technical and operational constraints are considered in decision 

making; 

(d) Provide for the resilience and reliability of Aurora’s network by enabling 

maintenance and upgrading of existing infrastructure as well as new 

infrastructure within the definition of minor upgrading; 

(e) Provide for the construction of underground cables and overhead lines within 

legal road. 

8. The evidence of Joanne Dowd dated 19 June 2020 sets out how Aurora’s network 

operates with a particular emphasis on its operations within Archaeological Hazard 

Areas (AHAs) which will are being amended to include provisions specific to Wāhi 

Tūpuna mapped areas; the necessity of earthworks being located in close proximity to 

waterways; and its upgrade programme which is slated for the next 3 years as part of 

its Application to the Commerce Commission for Customised Price-Quality Path (CPP). 

9. Counsel will cover the following in submissions:  

(a) Key Issues for Aurora 

(b) Council Functions and Statutory Obligations. 

(i) Section 32 Evaluation. 

(ii) Proposed Regional Policy Statement for Otago 2019. 
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(iii) PDP Provisions for Operating, Maintaining and Upgrading Infrastructure. 

(c) Proposed Rules in PDP Stage 3. 

(i) Issue 1: Earthworks in Proximity to Waterbodies. 

(ii) Issue 2: Maximum Volume Threshold for Earthworks. 

(d) Summary of Relief Sought. 

(e) Conclusion. 

Key Issues for Aurora 

10. There are two key issues for Aurora with respect to the rules in PDP Stage 3. Below is 

a summary of the key issues based on the rules of PDP Stage 3 as notified which led 

to Aurora lodging its submission (OS3153): 

(a) Issue 1: Setback from Waterbodies 

Building and structures in proximity to waterbodies (notified rules 39.5.1 to 

39.5.3); and 

(b) Issue 2: Maximum Volume Threshold for Earthworks 

Maximum volume threshold for earthworks in Wāhi Tūpuna areas (including 

within formed roads) (notified variation to Chapter 25 Rules 25.5.2 and 25.5.7). 

11. In opening, the Council has taken a different position on these rules in light of the 

evidence of Mr Michael Bathgate for Kā Rūnaka. This has resulted in a refined position 

on the following amendments to the above issues: 

(a) Issue 1: Any earthworks within a Wāhi Tūpuna , except those identified in Rule 

25.5.11 or in an urban environment shall be setback from waterbodies by 20 

metres… (Rule 25.5.22)  

(b) Issue 2: Maximum volume threshold for earthworks within 7 named Wāhi Tūpuna  

sites as noted in Rule 25.5.11. 

(Refined position referred to as Council Opening Version) 

12. Aurora lodged a submission in relation to Issues 1 and 2 seeking the following relief: 
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(a) Issue 1: For activities that are permitted (or controlled) by Rules 30.5.5.1 to 

30.5.5.4 be excluded from the setback requirements from waterbodies. 

(b) Issue 2: To be exempt from the maximum volume threshold in relation to minor 

upgrading works and lines and supporting structures (Rules 30.5.5.1 and 30.5.5.2 

respectively) and to delete the maximum volume threshold for roads within a 

Wāhi Tūpuna  area.  

13. The impetus of Aurora’s submission was to provide for a significant amount of network 

maintenance and upgrade which will provide for the resilience of the network. These 

works are outlined in the evidence of Ms Dowd1 and form part of the CPP Application 

and investment strategy proposed to 2030.  

14. PDP Stage 3 puts the works proposed as part of the CPP Application at risk of being 

unnecessarily delayed and increase administrative costs. Counsel’s primary 

submission is that the types of activities that Aurora undertakes as permitted (or 

controlled) activities are of a scale that can be appropriately excluded from requiring 

consent under PDP Stage 3 and any adverse effects can otherwise be addressed 

through processes and systems outside the District Plan. The outcome of PDP Stage 3 

will have the effect of adding administrative costs and burden to both Council and 

Aurora without having a commensurate benefit to Ka Rūnaka. 

Council Functions and Statutory Obligations 

15. As noted in Council’s opening the question of weight as between the PDP Strategic 

Direction Chapters, higher order planning instruments and part 2 of the RMA is a 

matter for the Panel’s discretion. The Environment Court in Colonial Vineyard Limited v 

Marlborough District Council2 clarified the legal considerations in which the evidence on 

a plan change should be considered. The Environment Court updated the 

comprehensive summary of mandatory requirements under the Act, updated to reflect 

further case law and amendments to the Act in 2009. The comprehensive list is 

detailed at Appendix 1 of the Council’s opening. I will not attempt to reiterate that list 

but simply wish to refer to matter of particular relevance to Aurora’s submission. 

 
1 Evidence of Joanne Dowd dated 19 June 2020 at [17]-[25]. 
2 Colonial Vineyard Limited v Marlborough District Council [2014] NZEnvC 55 
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16. The Panel must have regard to any proposed Regional Policy Statement when 

preparing and changing its District Plan and must give effect to any operative Regional 

Policy Statement and must also have regard to any matter of regional significance.3 

Aurora’s. The Regional Policy Statement for Otago (PRPS) has been in a state of flux 

since it was first notified in 2015 but has since progressed through mediation and 

progressively become operative as consent orders have been issued. All provisions in 

the PRPS related to Aurora’s network are operative. Therefore, the Panel must give 

effect to that document when considering the provisions in PDP Stage 3. The relevant 

provision of the PRPS will be discussed later in submissions.  

Section 32 Evaluation  

17. Section 32 of the Act contains provisions which apply to where a proposal (an 

amending proposal) will amend an existing plan or change (existing proposal). For the 

purpose of the examination of reasonably practicable options, assessing the efficiency 

and effectiveness of the provisions in achieving objectives and the reasons for 

decisions must relate to the provisions and objectives of the amending proposal and 

the objectives and policies of the existing proposal to the extent that the existing 

proposal objectives are relevant to the amending proposal objectives. 

18. To put that into context, the notified provisions of Chapter 39 Wāhi Tūpuna and notified 

variation to Chapter 25 Earthworks are an amending proposal as they will have the 

effect of amending existing land use activities in Chapter 30. The Section 32 Evaluation 

for Wāhi Tūpuna  “Sites of Significance to Maori” (Section 32 Report) does not assess 

the provisions of the amending proposal with the provisions of the existing proposal 

that are relevant to infrastructure. It my submission, the provisions of the PDP which 

have been agreed to through mediations on PDP Stage 1 is a relevant consideration to 

be evaluate the efficiency and effectiveness of PDP Stage 3 provisions.  

19. The Section 32 Report does not assess the efficiency or effectiveness of PDP Stage 3 

on the operation, maintenance and upgrading of Aurora’s network despite Aurora being 

the primary electricity distribution network in the District. Aurora undertakes a 

significant amount of minor upgrading of its network on a day-to-day basis and enjoys 

the benefit of Rule 30.5.5.1 to do this as a permitted activity. The effect of PDP Stage 3 

 
3 Above n 2. 
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is that Aurora would be required to obtain resource consent where any of those minor 

upgrading works required earthworks.  

20. It is submitted that requiring resource consent for minor upgrading would not be an 

efficient nor effective use of the Council resources given that earthworks consent is not 

required for the placement of new Lines and Supporting Structures or Underground 

cables which have much greater adverse effects. PDP Stage 3 is therefore unclear as 

to what outcome is sought in relation to earthworks for electricity distribution 

infrastructure.  

Proposed Regional Policy Statement for Otago 2019 

21. A District Plan must give effect to any Regional Policy Statement (RPS).4 The PRPS 

has almost entirely superseded the 1998 RPS with a final consent order being issued 

on 24 June 2020. Subject to any issues being raised in relation to that consent order 

then the 1998 RPS will be irrelevant for the purpose of deciding PDP Stage 3.  

22. Consent orders on the PRPS on provisions relevant to Aurora’s network, Electricity 

Distribution Infrastructure and Regionally Significant Infrastructure have issued and are 

now operative.5 We summarise the key (operative) provisions of the PRPS with respect 

to Electricity Distribution Activities and Regionally Significant Infrastructure below: 

Objective 4.3 Infrastructure is managed and developed in a sustainable way 

Issue: 

Social and economic wellbeing depends on having adequate infrastructure. Failing to 

provide for its functional needs can result in adverse effects.  

Aging and sub-standard infrastructure can present a risk to the community by 

threatening creates risks to health and access, and as a consequence, threatens 

community resilience and can constrain new infrastructure solutions. 

23. Aging infrastructure is a prominent risk to the resilience of the electricity distribution 

network in the Queenstown Lakes District. Aurora is working to address this issue by 

way of its planned investments throughout the duration of the AMP (up to 2030). The 

works required to improve the resilience of the network relate to existing infrastructure 

and can therefore be achieved as Minor Upgrading which is presently a permitted 

activity under Rule 30.5.5.1. The rules notified in PDP Stage 3 will have the effect of 

 
4 Resource Management Act 1991, section 75(3)(c). 
5 Resource Management Act 1991, section 86F. 
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requiring resource consent for Minor Upgrading that is undertaken in relation to 

waterbodies and within Wāhi Tūpuna  areas. It is submitted that PDP Stage 3 does not 

give effect to Objective 4.3 as it cannot effectively and efficiently upgrade aging 

infrastructure which will create a risk to the community.  

Policy 4.3.3 Functional needs of infrastructure that has national or regional 

significance  

Provide for the functional needs of infrastructure that has regional or national 

significance, including safety. 

24. Aurora’s electricity-subtransmission infrastructure is classified as Regionally Significant 

Infrastructure in the PRPS and so must be provided for in the District Plan. That has 

been partially provided for in PDP Stages 1 and 2 as Aurora’s infrastructure is now 

recognised as Regionally Significant Infrastructure in the PDP.6 It is submitted that to 

provide for the functional needs of Aurora’s network some activities are appropriate to 

be undertaken without resource consent.  

25. The evidence of Ms Dowd is that “Minor Upgrading” and other permitted or controlled 

activities are of such a scale that are appropriate to take place without requiring 

consent as a restricted discretionary activity. Additionally, Aurora has existing 

processes and methods outside the District Plan process which provide an opportunity 

for consultation with iwi and manawhenua values are considered.7 

Policy 4.4.4 Efficient transport of electricity 

Enable electricity transmission and distribution infrastructure activities that achieve all 

of the following: 

(a) Maintenance or improvement of the security and reliability of electricity supply; 

(b) Enhancement of the safety, efficiency and effectiveness of the infrastructure 

efficiency of transporting electricity; and 

(c) Avoidance, remediation or mitigation of adverse effects from that activity. 

[Emphasis added] 

 
6 Topic 2 Subtopic 11 (Landscapes and Regionally Significant Infrastructure Draft Consent Order 
lodged with Environment Court.  
7 Evidence of Joanne Dowd dated 19 June 2020 at [26]-[34]. 
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26. This policy provides that electricity distribution activities are enabled where activities 

achieve reliability, security of supply, safety, efficiency and effectiveness of 

infrastructure. The evidence of Ms Dowd is that the works anticipated by the CPP 

Application and Asset Management Plan are for the purpose of: 

(a) Addressing historical under-investment that has resulted in degraded 

infrastructure; 

(b) Maintaining existing levels of infrastructure renewals; 

(c) Growth and security investments to support growth and new electricity 

connections. 

27. The principle reasons for adopting Policy 4.4.4 are, inter alia, to improve energy 

resilience. That goal is of primary importance to Aurora and what has shaped its 

involvement in PDP Stage 3.  

28. The explanation to Policy 4.4.4. is that “people’s social and economic wellbeing, and 

their health and safety, is dependent on their energy needs being met by a sustainable, 

reliable and secure supply of energy”. It is submitted that the relief sought by Aurora is 

an appropriate way of providing for the outcomes sought by Policy 4.4.4.  

29. The outcome of Aurora’s planned work, particularly over the next 3 years’ will ensure 

that the outcomes sought by Policy 4.4.4 are achieved and therefore are to be provided 

for in the District Plan. Most of these works can be undertaken as activities that fall 

under the definition of “Minor Upgrading” which Aurora’s submission seeks to exclude 

from the rules notified rules in Chapters 39 and the notified variation to Chapter 25.  

Policy 4.4.5 Electricity Distribution Infrastructure 

Recognise and provide for electricity distribution infrastructure, by all of the following: 

(a) Recognising the functional needs of electricity distribution activities; 

(b) Restricting the establishment of activities that may result in reverse sensitivity 

effects; 

(c) Avoiding, remedying or mitigating adverse effects from other activities on the 

functional needs of that infrastructure; 
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(d) Minimising adverse effects of new and upgraded electricity distribution 

infrastructure on existing land uses; 

(e) Identifying significant electricity distribution infrastructure and managing effects of 

potentially incompatible activities through methods such as corridors. 

[Emphasis added] 

30. Method 4.1 provides that all objectives and policies of the PRPS must be considered 

and given effect to when preparing district plans. It is submitted that the District Plan, in 

giving effect to all provisions of the PRPS must strike a balance between providing for 

Aurora’s network and protecting significant Wāhi Tūpuna  values (Policy 2.2.2). It is 

submitted that the relief sought by Aurora is an appropriate way of giving effect to 

Policy 2.2.2, Objective 4.3 and Policies 4.3.3, 4.4.4 and 4.4.5.  

PDP Provisions for Operating, Maintaining and Upgrading Infrastructure 

31. The parties involved in mediations on PDP Stage 1 have lodged joint memorandum 

and draft consent orders with the Environment Court on the following chapters of the 

PDP Chapters 3, 6 and 30.8 For clarity, the provisions listed below do not include 

notations showing added or removed text and simply show the provision as decided by 

the parties. Emphasis is added in underline text. 

32. The following provisions resulted from mediation on Topic 1 Subtopic 4 Regionally 

Significant Infrastructure:9 

Strategic Objective 3.2.1.9 

Infrastructure in the District that is operated, maintained, developed and 

upgraded efficiently and effectively to meet community needs in a sustainable 

way.  

Strategic Policy 3.3.36  

Provide for the functional needs of regionally significant infrastructure while 

managing its adverse effects on the environment (relevant to S.O. 3.2.1.9). 

[Emphasis added] 

 
8 Topic 1, Subtopic 4; Topic 2, Subtopic 11 and Topic 17. 
9 Topic 1, Subtopic 4 Regionally Significant Infrastructure Draft Consent Order. 
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33. The following definition is to be added to Chapter 2:10 

(a) Functional Needs means the locational, operational, practical or technical needs 

of an activity, including development and upgrades. 

34. It is submitted that the Panel must assess the provisions of PDP Stage 3 (i.e. the 

amending proposal) against the above strategic directions which seek to enable the 

efficient and effective operation, maintenance and upgrading of Aurora’s network. It is 

submitted that the PDP provides for the functional needs of these types of activities by 

classifying activities that are to be provided for as permitted or controlled activities.  

35. The joint memorandum of counsel on Topic 2: Subtopic 11 Landscapes and Regional 

Significant Infrastructure records agreement on the following policies in Chapter 6: 

Policy 6.3.35  Locate, design, operate and maintain regionally significant 

infrastructure so as to seek to avoid adverse effects on Outstanding Natural 

Landscapes and Outstanding Natural Features, while acknowledging that 

functional needs and/or the nature of the infrastructure may mean that this is not 

practicable in all cases. (3.2.1.9, 3.2.5.1, 3.2.6, 3.3.30, 3.3.36). 

Policy 6.3.36  In cases where it is demonstrated that regionally significant 

infrastructure cannot avoid adverse effects on Outstanding Natural Landscapes 

and Outstanding Natural Features, avoid significant adverse effects so as to 

maintain the values that contribute to the outstanding nature, and remedy or 

mitigate other adverse effects on those landscapes and features. (3.2.1.9, 

3.2.5.1, 3.2.6, 3.3.25, 3.3.30, 3.3.36). 

Policy 6.3.37  In relation to Rural Character Landscapes and other amenity 

landscapes, locate, design, operate and maintain regionally significant 

infrastructure so as to seek to avoid significant adverse effects on the character 

of the landscape, while acknowledging that functional needs and/or the nature of 

the infrastructure may mean that this is not practicable in all cases. (3.2.1.9, 

3.2.5.2, 3.2.6, 3.3.32, 3.3.36).  

Policy 6.3.38  In cases where it is demonstrated that regionally significant 

infrastructure cannot avoid significant adverse effects on the character of the 

 
10 Ibid 
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landscape, such adverse effects shall be remedied or mitigated. (3.2.1.9, 3.2.5.2, 

3.2.6, 3.3.32, 3.3.36). 

36. These provisions strike a balance between providing for the functional needs of 

regionally significant infrastructure while also managing adverse effects of that 

infrastructure on the District’s most sensitive landscapes. The goal in sensitive 

landscapes is to seek to avoid adverse effects but also recognises that this is not 

possible in all locations given the  functional needs of infrastructure requires it to be 

located in a specific location/environment. Aurora’s network is an example of 

infrastructure that necessarily sprawls across the District and may be required, for 

functional reasons, to pass through sensitive landscapes in order to provide a 

connection to remote areas.  

37. The provisions of Chapter 30 of relevance to the Panel’s determination on PDP Stage 

3 are listed below.  

Objective 30.2.6 The operation, maintenance, development and upgrading of 

utilities supports the well-being of the community 

Policy 30.2.6.1 Provide for the operation, maintenance or upgrading of utilities to 

ensure their on-going viability and efficiency. 

38. Chapter 30 gives effect to higher order strategic directions contained in Chapter 3 and 

the landscape provisions in Chapter 6. Objective 30.2.6 makes it plain that the 

operation, maintenance and upgrading of utilities supports the well-being of the 

community and that this should be provided for to ensure their ongoing viability and 

efficiency. The work that is slated for the next 3 years and which forms part of Aurora’s 

CPP Application will give effect to Objective 30. Most of these works can occur as 

Minor Upgrading which is permitted under the PDP.   

39. It is submitted that the permitted (and controlled) activity status for electricity 

distribution activities are informed by the policies in the PDP which seek to enable and 

provide for the operation, maintenance and upgrading of utilities. It is submitted that the 

Panel must consider the existing proposal (i.e. the policies in Chapters 3, 6 and 30 in 

relation to utilities) against the amending proposal which purports to require resource 

consent for otherwise permitted (or controlled) activities.  
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40. We summarise below the activities which are generally sought to be excluded from 

requiring resource consent on the basis that they are supported by existing policies in 

the PDP and PRPS and the scale of activities are of such a level that are not of 

concern to Kā Rūnaka.   

41. Rule 30.5.5.1 provides for Minor Upgrading activities. The definition of Minor Upgrading 

has been amended through mediation on PDP Stage 1 a copy of which is attached to 

Ms Dowd’s first brief of evidence on Streams 17 and 18 but is also attached to these 

submissions as Appendix 1 for ease of reference. The definition has been amended to 

include additional support structures that extend an additional overhead line as well as 

the replacement of an existing support structure to either increase the height to meet 

NZECP34 or replace like for like in close proximity to the existing pole.  

42. Minor upgrading primarily relates to existing infrastructure where the effects on the 

environment are existing and includes inspecting, upgrading, maintaining and repairing 

underground cables and lines and supporting structures. It is unlikely that the maximum 

volume threshold rules PDP Stage 3 would require consent for minor upgrading of lines 

and supporting structures. The key concern for Aurora in this regard is minor upgrading 

of underground cables which are direct buried and require a much greater level of 

earthworks.11  

43. The current permitted activity status for minor upgrading reflects that the cable is 

existing, and the works being done to those cables are to support the resilience of that 

infrastructure as opposed to installing any new works. The evidence of Ms Dowd 

records that these works are of a lesser scale than the installation of new cables which 

are provided for by Rule 30.5.5.3 but in either case the ground surface is reinstated to 

the state it was prior to the works proceeding. Ms Dowd therefore supports the addition 

of “minor upgrading” being added to Rule 25.3.2.8(b) as summarised later in these 

submissions.12 

44. Rule 30.5.5.2 relates to overhead lines and supporting structures within legal road. As 

noted in the evidence of Ms Dowd at [40] a line (i.e. the conductor line itself) cannot be 

separated from the support structure in order to perform its function. It is the support 

structure itself that requires earthworks to be undertaken as opposed to the “line”. Rule 

30.5.5.2 provides that Aurora can undertake the installation of new lines without 

 
11 Evidence of Joanne Dowd dated 19 June 2020 at [42]-[44]. 
12 Evidence of Joanne Dowd dated 19 June 2020 at [43]-[45]. 
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resource consent provided they are within formed legal road. A significant proportion of 

Aurora’s network is located within legal road and Aurora is permitted by section 24 of 

the Electricity Act to construct and maintain works within any road. It is submitted that 

the adverse effects on the land are existing by way of the road having been formed and 

the addition of the line places no additional burden on the land than what already 

exists.  

45. Rule 30.5.5.3 provides for the installation of underground cables. This rule is related to 

entirely new infrastructure as opposed to minor upgrading. The activity is permitted 

provided that the ground surface is reinstated to the state it was prior to works 

commencing. The evidence of Ms Dowd explains the type of work that is anticipated by 

this rule and attaches a number of images depicting the earthworks that are required.13  

46. Rule 30.5.5.4 relates to the construction of new overhead lines and requires resource 

consent as a controlled activity. Notably, this activity status only applies to areas 

outside of Outstanding Natural Landscapes and Outstanding Natural Features (ONL/F) 

which comprises 97% of the Queenstown Lakes District. New lines in ONL/Fs requires 

resource consent as a discretionary activity pursuant to Rule 30.5.5.5 in which the full 

scope of effects can be assessed, including the objectives and policies of Chapter 39.   

47. Based on the nature of the above activities, it is neither efficient nor effective to require 

resource consent for activities that are otherwise permitted (or controlled) by Rules 

30.5.5.1 to 30.5.5.3 given the scale of adverse effects that those rules contemplate and 

the policy support in the PRPS and PDP to enable them. Furthermore, it is counter-

intuitive to require resource consent for “minor upgrading” when the placement of new 

underground cables or Lines and Support Structures (which involve a greater scale of 

works) are already excluded from the provisions on Chapter 25.  

48. Taken together, the provisions of Chapter 3, 6 and 30 give effect to the PRPS and seek 

to enable the efficient and effective operation, maintenance and upgrading of 

infrastructure. It is submitted that this policy direction has resulted in the permitted 

activity status for Minor Upgrading, Lines and Supporting Structures within formed legal 

road and the installation of underground cables subject to reinstatement standards14 in 

addition to the Controlled Activity status for Lines and Supporting Structures outside of 

ONL/Fs.  

 
13 Evidence of Joanne Dowd dated 19 June 2020 at  
14 Rules 30.5.5.1 to 30.5.5.3 
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Proposed Rules in PDP Stage 3 

Issue 1: Earthworks in Proximity to Waterbodies 

49. The reason that Aurora lodged a submission on notified Rule 39.5.1-39.5.1 was on the 

basis that its infrastructure comes within the definition of a “structure” in the PDP. This 

is despite being excluded from the definition of “building” under section 9 of the 

Building Act 2002. It was not clear from the section 32 report or on the face of the 

notified Chapter 39 what concerns were sought to be avoided by capturing Aurora’s 

infrastructure in this way. 

50. The evidence of Mr Bathgate for Kā Rūnaka is that his discussions with Manawhenua 

revealed they “are concerned as to whether any structure or building is changing what 

already exists within the receiving environment and making the area seem too modified 

and unnatural”.15 It is submitted that the activities that are permitted by way of Rules 

30.5.5.1 to 30.5.5.3 do not result in any change to what already exists in the 

environment and should remain permitted. The reason for this is that the adverse 

effects either already exist in the environment (i.e. overhead lines within roads and 

minor upgrading) or, in the case of underground cables, the adverse effects are 

temporary in nature and non-existent once the surface of the soil has been reinstated 

to the condition prior to works commencing.  

51. The evidence of Michael Bathgate is that Kā Rūnaka ’s key concern with respect to 

earthworks in relation to waterbodies is the potential for sedimentation and its effects 

on wai maori.16 The evidence of Ms Dowd is that once the works have been installed 

that there is no sedimentation into the waterbody. Furthermore, sedimentation would 

only occur in the event that the pole itself were located directly within the waterbody.17  

52. Regardless, it is submitted that minor upgrading is essential to maintain the resilience 

of the network. Pole replacement in a waterbody is likely to occur in cases where an 

electricity supply serves an isolated community such as north of Glenorchy in the 

example used in Ms Dowds evidence.18 It is submitted that where works on existing 

infrastructure within waterbodies is being undertaken as “minor upgrading” that there is 

 
15 Evidence of Michael Bathgate for Kā Rūnaka dated 29 May 2020 at [138] 
16 Evidence of Michael Bathgate dated 29 May 2020 at [76]. 
17 Evidence of Joanne Dowd dated 19 June 2020 at [51]. 
18 Evidence of Joanne Dowd dated 19 June 2020 at [54] and Attachment 3. 
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policy support in Chapters 3, 6 and 30 which the Panel for this to continue to occur as a 

permitted activity.  

53. It is noted that effects from earthworks on waterbodies is a matter that is controlled by 

the Otago Regional Plan: Water Chapter 13 where the alteration of the bed of a lake or 

river is permitted subject to standards requiring that there be no increase in the scale of 

the infrastructure (relevant to the replacement of an existing pole) and that all 

reasonable steps are taken to minimise the release of sediment and there is no 

conspicuous change in the colour or visual clarity of the waterbody.19 It is therefore 

submitted that the requirement for resource consent under the District Plan does not 

add any additional benefit to the environment other than what is required by the 

Regional Plan: Water. The provisions of PDP Stage 3 are therefore in conflict with the 

provisions of the Regional Plan: Water. 

Issue 2: Maximum Volume Threshold for Earthworks 

54. It is submitted that the starting point for considering Aurora’s relief in relation to the 

maximum volume threshold for earthworks within Wāhi Tūpuna  areas is by having 

regard to Rule 25.3.2.8 of the PDP.  

55. Rule 25.3.2.8(b) relates to electricity distribution activities and has the effect of 

excluding the provisions of Chapter 25 from: “earthworks for the placement of 

underground electricity cables or lines”. Therefore the placement of Aurora’s 

underground electricity cables or lines are already excluded from the maximum volume 

threshold in Rules 25.5.7 and 25.5.11 as supported in Councils Opening.  

56. The same issues exist with respect to Rule 25.3.2.8(b) discussed earlier in my 

submissions in that the rule does not expressly refer to “minor upgrading” which is 

permitted by Rule 30.5.5.1 of the PDP. It is submitted that because minor upgrading 

involves adverse effects that are of a lesser scale than the placement of cables and 

lines that makes it appropriate to similarly be excluded from the provisions of Chapter 

2520 

57. Finally, I add some concluding remarks with regard to the approach of the PDP and 

PPD Stage 3 on priority chapters and exclusions. It is submitted that there is an 

 
19 Otago Regional Plan Water, Chapter 13, Rule 13.5.1. 
20 Evidence of Joanne Dowd dated 19 June 2020 at [43]. 
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inherent confusion in how the PDP treats electricity distribution infrastructure and 

earthworks that ought to have been considered in decision of PDP Stage 2 Earthworks 

but are now outside of scope to be dealt with.  

58. Rule 30.3.3.3 (operative rule) states that: 

The rules contained in this Chapter takes precedence over any other rules that 

may apply to energy and utilities in the District Plan, unless specifically stated to 

the contrary and with the exception of: 

(a) 25 Earthworks; 

(b) 26 Historic Heritage. 

59. The effect of Rule 30.3.3.3(b) is that the provisions of Chapter 25 take precedence over 

Chapter 30. However, Rule 25.3.2.8 states that the provisions of Chapter 25 do not 

apply in relation to “Earthworks    for    the    placement    of underground electricity 

cables or lines. The effect of this is that with respect to Aurora’s network that Chapter 

30 does indeed prevails over Chapter 25. 

Works within Archaeological Hazard Areas 

60. Counsel’s primary submission is that the activities which Aurora seeks to exclude from 

requiring additional resource consent under PDP Stage 3 are of a scale that is 

acceptable to Kā Rūnaka.  It is submitted that any residual concerns about adverse 

effects on manawhenua values are addressed by Aurora’s internal processes for 

managing works within Archaeological Hazard Areas. This is discussed in detail in the 

evidence of Ms Dowd.21 It is submitted that there are no additional benefits to be 

gained by requiring resource consent for activities when Aurora is already engaging 

with local iwi.  

Summary of Relief Sought 

61. The relief sought through Aurora’s submission has been refined considerably since its 

original submission was lodged in November 2019. The reasons for that are outlined in 

the evidence of Ms Dowd22. Since filing Ms Dowd’s evidence on 19 June and having 

had the benefit of reviewing Council’s Opening Submissions Aurora considers that its 

 
21 Evidence of Joanne Dowd dated 19 June 2020 at [27]-[34] 
22 Evidence of Joanne Dowd dated 19 June 2020 at [45]. 
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relief can be refined even further. The refinement in relief is dependent on the rules 

regarding structures in proximity to waterbodies remaining in Chapter 25 (Rule 25.5.22 

attached to Council’s opening submissions). Counsel supports that approach on the 

basis that it applies a consistent approach to managing earthworks within and outside 

of Wāhi Tūpuna  areas.  

62. In summary, Aurora’s relief on Stream 16 can be appropriately resolved by way of an 

amendment to Rule 25.3.2.8 as follows: 

Rule 25.3.2.8 

The provisions in this chapter to do not apply to the following activities in Chapter 

30 Energy and Utilities:   

(a) Earthworks,  buildings,  structures  and  National  Grid  sensitive  activities 

undertaken within the National Grid Yard; 

(b) Earthworks    for    the    placement    or    minor    upgrading    of underground 

electricity cables or lLines and Support Structures.  

(c) Earthworks   for   the   construction,   alteration,   or   addition   to   underground 

lines. 

[added text underlined, removed text strikethrough] 

[highlighted text proposed to be amended by way of Clause 16(2) Schedule 1] 

63. The only amendment to Rule 25.3.2.8 from what was outlined in the Evidence of Ms 

Dowd is a change to refer to “Lines and Support Structures” as opposed to “Overhead 

Lines” as the terminology of referring to support structures is consistent with how 

Aurora’s electricity distribution infrastructure is referred to in Chapter 30.  

64. It is submitted that the relief sought with respect to Rule 25.3.2.8 is a refinement of its 

relief from its original submission where it sought “minor upgrading” (i.e. Rule 30.5.5.1) 

be excluded from requiring earthworks consent. Furthermore, and as discussed earlier, 

Rule 25.3.2.8 already excludes the placement of new underground cables and lines 

meaning that it is not necessary to have specific exclusions for these activities when 

they are located within proximity to waterbodies providing that these rules remain in 

Chapter 25 as opposed to Chapter 39.  
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65. It is submitted that the Panel is entitled to replace the word “lines” with “Lines and 

Supporting Structures” as outlined above as a minor amendment pursuant to clause 

16(2) of the First Schedule of the Act. The Panel is entitled to make these types of  

amendments where such an alteration has a minor effect or may correct any minor 

errors.23 The test for whether a correction is permitted by Clause 16(2) is whether the 

amendment affects (prejudicially or beneficially) the rights of some members of the 

public or is it neutral. If it is the latter then the correction is permitted by Clause 16(2).24 

It is submitted that the addition of the words “supporting structures” is a neutral addition 

to the rule on the basis that the rule is directed to excluding earthworks for the 

placement of lines, which, as the evidence of Ms Dowd outlines is only required for 

support structures.  

66. The outcome of the change sought will not be to change the effect of the Rule 

25.3.2.8(b) but rather to ensure consistency in terminology across Chapters 25 and 30. 

For the avoidance of doubt, the amendment to include the words “minor upgrading” is 

not a Clause 16(2) amendment and can be altered pursuant to Aurora’s submission.   

Conclusion 

67. PDP Stage 3 fails to give effect to the provisions of the existing proposal (i.e. PDP as it 

exists currently) by requiring resource consent for operating, maintaining and 

upgrading Aurora’s electricity distribution network.  

68. Aurora is required to operate, maintain and upgrade its electricity distribution network 

and has slated a significant amount of work over the next 3 years as part of its CPP 

Application and AMP. Those works will supporting the well-being of the community and 

provide for the ongoing viability and effectiveness of the network. Upgrades are 

required to both support the community and continue the viability of the network – they 

are not mutually exclusive.  

69. Aurora supports moving the rules regarding earthworks in proximity to waterbodies 

from Chapter 39 (where they were placed in the notified version of PDP Stage 3) to  

70. Providing for “minor upgrading” activities as a permitted activity is supported by the 

PRPS and PDP. It is logical to extend Rule 25.3.2.8 to include “minor upgrading” as it 

 
23 Resource Management Act 1991, Schedule 1, Clause 16(2).  
24 Re an Application by Christchurch CC (1996) 2 ELRNZ 431 
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involves a lesser scale of adverse effects than the placement of new underground 

cables and lines and supporting structures which are excluded from the provisions of 

Chapter 25.  

71. Provided that the rules relating to works in proximity to waterbodies remains in Chapter 

25 then Aurora’s relief is resolved in its entirety by extending Rule 25.3.2.8 to include 

minor upgrading. The addition of the words “supporting structures” is a consequential 

amendment by way of clarity and will have no prejudice or benefit to the public. 

 

Dated this 10th day of July 2020 

 

S R Peirce 

Counsel for Aurora Energy Limited 
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