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This is an appeal by New Zealand Rail and a cross-appeal by Port
Marlborough against the decision of the Planning Tribunal dated 11 June 1993. It
concerns the proposals and plans of Port Marlborough to develop and expand the
port of Picton into the neighbouring Shakespeare Bay and to construct and
establish there a port facility to service the export of bulk products, including timber
and coal. New Zealand Rail has opposed the proposai in its entirety throughout. It
appealed to the Tribunal against the original decisions of the._local authorities
concemned giving approval to the development, as far as it related to the expansion
of the port for the purpose of the export of timber. That appeal was disallowed by
the Tribunal. The Tribunal went further than the original approvals and
recommendations and allowed the appeal by Port Marlborough against the refusal
at the local authority's level to approve the extension and expansion of the port as
a coal export service and approved that subject to some terms. New Zealand Rail
appeals against the whole of the decision of the Planning Tribunal. Port
Marlborough cross-appeals against that part of the decision which determines
some conditions of review which are to be contained in the latter.

The decisions given by the Tribunal were not final but comprised
interim decisions subject to amendments, modifications and the settiement of the
terms of conditions which were necessary to comply with the rulings and
observations of the Planning Tribunal in the course of its decision. Furthermore, a
part of the decision is a report pursuant to s 118 (6) of the Resource Management
Act 1991 directed to the Minister of Conservation as to the recommendations made
by a joint hearing committee. Nothing turns on the formal nature of the decision or
the inquiry made by the Ptanning Tribunal or undertaken by the Planning Tribunal.
It was common ground that this Court was properly seized of the issues of law

raised on the appeal.

Port Marlborough is a limited liability company established under
the Port Companies Act 1988. It has two sharehoiders, the Mariborough District
Councit as to 92% of the shares and the Kaikoura District Council as to 8% of the
shares. Port Marlborough operates the Picton Harbour which caters for a wide
range of recreationai and tourism activities, and commercial fishing fleets. It also
caters for bulk shipping cargoes including, particularly, outgoing cargoes of iogs,
sawn timber, salt, tatlow, meat and coal, and incoming cargoes of cement. Most
importantly, however, it is the railhead for the top of the South Island with a ferry
terminal for the New Zealand Rail Service between Wellington and Picton for
passengers, roll-on/roll-off cargo, stock and other general cargo. Approximately




99% of the tonnage of cargo going through the port 1s carried through the rail
ferries.

Shakespeare Bay is adjacent to Picton Harbour, separated by a
peninsula. The bay, which is said to comprise between 60 and 70 hectares, is
described in the decision as something of a backwater. Upon the isthmus of the
peninsula in a saddle there is a derelict freezing works. There are a few dwellings
but the greater part of the area seems to be taken up by reserves and rural uses.
The bay has natural deep water. The Port Marlborough proposal is to excavate the
saddle on the isthmus to provide road access from the Picton Harbour to
Shakespeare Bay, to reclaim an area of some 8 hectares at or near the base of the
peninsula. That will, in the end, provide a total area of fiat land of approximately
11.4 hectares. It is then intended to provide storage, marshalling back-up areas
and other facilities for two deep water berths, one to be dedicated to the export of
timber and the other for bulk products generaily but in particular for coal.

To obtain the necessary approvals under the Act, Port Mariborough
made application to what was then the Nelson/Mariborough Regional Council and
to the Mariborough District Councii for a number of resource consents. They
included applications for coastal permits for the reclamation and development and
for the disposal of storm-water into Shakespeare Bay. An application was made for
a discharge permit to discharge contaminants to the air and land use consents for
the various earthworks and land clearance and for non-complying activity. These
applications were duly notified.

In the course of the procedure, beginning with these various
applications, the Director-General of Conservation, acting pursuant to s 372 of the
Act, issued a direction which required the activities for the two coastal permits to be
treated as applications for restricted coastal aclivities. This transferred the
decision to grant these consents to the Minister of Conservation after considering
the recommendations of a committee of the Regional Council made pursuant to
s 118. As a result it was decided that a joint hearing committee should deat with all
the applications and in due course a public hearing was heid by that joint hearing
committee on 2 and 4 March 1992. Evidence and submissions from a large

number of bodies and persons, who had given notice of their desire to take part in
the procedure, were heard. The joint hearing committee made its recommendation
to the Minister of Conservation that the two coastal permits should be granted ]
except insofar as the consent was sought for the construction of a coa! berth and




an associated mooring dolphin, Other consents, as applied for, were granted
subject to detailed conditions which were then promulgated. The matter came
before the Planning Tribunal by way of appeal against the grant of consents and
inquiries against the recommendation of the restricted coastal activity which is
treated in all respects as if it was an appeal pursuant to s 118 (6) of the Act.

The distinctive nature of the various appeals and inquiries posed
some potential problem to the Planning Tribunal, but if | may say so, with respect,
they decided sensibly and properly that all matters should be considered together
and be reported upon in one document. As was made clear in their decision, the
principal issue in the case was whether land use consent should be granted to
allow the port facilities to be established.

After a number of pre-hearing conferences which assisted in
clarifying the issues and the parties who remained interested in the matter, the
substantive hearing before the Tribunal took place between 1 and 18 February
1993. The principal parties were all represented by counsel. The Tnbunal heard
detailed evidence from 39 witnesses who were subjected to cross-examination by
counsel. As the Tribunal in its decision was able to say, with confidence, ... this
proposal has now been the subject of close scrutiny in the course of two detailed
hearings, ..." The decision of the Tribunal is set out in 203 pages and deals fully
and in close detail with every issue, whether of fact or law, which had been raised

before it.

The appeal and the cross-appeal are brought pursuant to s 299 of
the Act. They are limited to a point or points of law and that must never be lost
sight of. It is often appropriate and necessary for an understanding of the issues at
law that the facts should be canvassed but the decisions on the facts are for the
Tribunal and not for this Court. It is seldom the case that a decision on the facts
can qualify as a question of law or a point of law. In particular, the weight to be
given to the evidence is especially a matter for the Tribunal alone.

New Zealand Rail raised a number of points of appeal which, as is
not unusuai, became refined in the course of submission and one of the points
originally raised was not pursued at all. | will deai with each of the points in order
but not necessarily the order in which they were presented by Mr Cavanagh Both
the District Council and Port Marlborough opposed the appeal, supported the
Tribunal's decision and made independent submissions. Coal Corporation joined




the appeat late and without opposition. It adopted the agreement and submissions
of the other respondents.

The first point, as presented in Mr Cavanagh's submissions, was
“whether the Planning Tribunal misdirected itself or erred in law when holding that
a relevant resource management instrument for the purposes of its decision, and
report to the Minister of Conservation, was the proposed Regional Coastal Plan as
it existed prior to Variation 3."

It was common ground on this appeal that the Tribunal correctly
dealt with all the five resource consents as integral parts of the one development,
all as non-complying activities, and that the tests to be applied in respect of each
are substantially the same except for two small particulars. In that event, therefore,
s 105 (2) (b) of the Act applied as a threshold or a prerequisite to the Tribunal's
consideration of the other matters to be considered pursuant to s 104. Sections
104 and 105 have been amended by the Resource Management Amendment Act
1993 (see ss 54 and 55 (2)) but the original versions of these sections still apply to
this appeal. Section 105 (2) (b) is as follows:

" 105. (2) A consent authority shall not grant a

resource consent-— ...

(b) For a non-complying activity unless, having
considered the matters set out in section 104,
it is satisfied that—

(i) Any effect on the environment (other
than any effect to which subsection (2) of
that section applies) will be minor; or

(i) Granting the consent will not be contrary
to the objectives and poilicies of the plan
or proposed plan; ... "

The Port conceded, as clearly was the case, that the effect on the environment by
the proposed development would not be minor so that the objectives and policies of
the plan or proposed plan became important.

There were five planning instruments against which the
applications were to be considered under this subsection. The first of these was
the Mariborough Regional Planning Scheme. On the coming into force of the Act
on 1 October 1991 the scheme ceased to have effect pursuant to s 366A except
that pursuant to s 367 (1) in carrying out its functions under ss 30 and 31 of the




Act, a territorial authority shall have regard to its provisions. The second was the
Mariborough County District Scheme and the third was the Picton Borough District
Scheme Review No. 1. Those were deemed to be transitional district plans by
virtue of s 373 (1) of the Act, for the Marlborough District Council and divided into
the two sections. The last and most relevant to this particular point of appeal, was
what was the former proposed Marlborough Sounds Maritime Planning Scheme
which was being undertaken pursuant to Part V of the Town and Country Planning
Act 1977. Under s 370 of the Resource Management Act that became a Proposed

Regional Coastal Plan.

That scheme was publicly notified in July 1988 by the Mariborough
Sounds Maritime Pianning Authority. The Planning Authority was, at the time, the
Marlborough Harbour Board which was the predecessor of Port Mariborough.
From November 1989 until 30 June 1992 the scheme was administered by the
Nelson/Mariborough Regionat Council and thereafter has been administered by the
Mariborough District Council. There were a number of objections made to the
scheme as originally notified. Some of these objections and submissions were
heard by the Planning Authority and appeals were lodged with the Planning
Tribunal in some instances. in September 1991 a document described as Variation
No. 3 to the proposed maritime scheme was publicly notified. The purpose of this
variation was to withdraw all those parts of the scheme that were still the subject of
objections that had not been heard. Among other things, parts of the scheme that |
were withdrawn were those parts which included proposals and policies for port
development generally and particularly in relation to Shakespeare Bay. In October -
1992 the Marlborough District Council, as Planning Authority, resolved, pursuant to
s 104 (6) of the Town and Country Planning Act, to withdraw all proposed
variations including Variation 3. By that means it purported to reintroduce into the
proposed Regional Coastal Plan the proposals originally included for port
development in Shakespeare Bay.

In essence, it is the appellant's contention that the Planning
Authority had no jurisdiction to withdraw Variation 3 for two reasons. The first is
that, in accordance with s 104 (6) of the Town and Country Planning Act, the
Planning Authority's jurisdiction was limited to withdrawal of the whoie of the
proposed scheme and not just a part of it. The second reason is that, pursuant to
Reg 48 (3) of the Town and Country Planning Regulations 1978, the variation had
merged with the proposed Regional Coastal Plan. In other words Variation 3 had
ceasad to be an independent document and could only be withdrawn by withdrawal
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of the whole of the proposed scheme or by another variation which was not the
step taken.

Under Part V of the Act, after the constitution of a maritime
planning area and its planning authority, a preliminary statement of intention to
prepare a maritime planning scheme was to be published within six months or
within such further time as the Minister might allow. Unlike District Schemes, there
was no express obligation to provide and maintain a scheme. Under that part of
the Act there was no power for the District Authority to withdraw a proposed
scheme in its entirety. The next step was the preparation and public notification of
the Draft Scheme pursuant to s 104. The scheme had to make provision for the
matters referred to in the Second and Third Schedules of the Act and to be
prepared in accordance with regutations. Under s 105 of the Act the provision of
ss 45 to 49 of the Act were applied so far as they were applicable and with the
necessary modifications. Those sections provided for submissions and objections,
alterations and variations of the schemes and the way in which consideration and
hearing of submissions and objections should be made and, finally, a right of
appeal! to the tribunal.

Section 47 (4) of the Act, dealing with variations, provided that:

" The Council may at any time before a proposed
variation is approved, or (if an appeal has been
lodged in respect of it) before the Tribunal has made
a decision on the appeal, withdraw the proposed
variation. "

Following the hearing of the submissions and objections, in accordance with the
regime applicable to District Schemes and subject to any amendments required,
the Planning Authority then approved the scheme and it became operative.

Section 109 provides authority or jurisdiction to aiter by way of
change, variation and review of any planning scheme Subsection (4) of s 109
provides:

" All the provisions of this Part of this Act relating to the
preparation and approval of maritime planning
schemes shall, so far as they are applicable and with
the necessary modifications, apply to every review "
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And subs (1) provides likewise in respect of any variation or change.

On a proper reading of the Act the Planning Authority had
jurisdiction to change and vary and to withdraw a variation at any time. By
reference, the power to withdraw a variation contained in s 47(4) was incorporated
into the scheme of maritime planning and applied, expressly, pursuant to s 109 (1)
and 105. The provision of s 104 (6) as to withdrawal of the whole of the scheme
was an additional right or authority, a right which was not available to District
Councils or other Authorities under the earlier part of the Act, whose obligation was
to provide and maintain a scheme. It is not the intention of subs (6) of s 104 to limit
but is to extend the jurisdiction and rights of the Maritime Planning Authority so that
it could withdraw the whole of a scheme and start anew.

Regulation 48 of the Town and Country Planning Regulations 1978
provides as follows:

" 48. (1) Where the Maritime Planning Authority
wishes to vary the draft maritime planning scheme or
to change an operative scheme it shall, so far as it is
applicable and with the necessary modifications,
follow the procedure set out in regulations 46 and 47
of these regulations:

Provided that the time for receiving submissions
and objections shall be not less than 6 weeks after the
date of public notification.

(2) Every variation and every change shall include a
report setting out the reasons for the variation or
change and the likely economic, social and
environmental effects. Copies of the report shall be
included with the public notice and a copy of the
variation or change sent to the bodies and persons
referred to in regulation 46 (5) of these regulations.
(3) Every variation of a draft scheme shall be merged
in and become part of the scheme as soon as the
variation and the scheme are both at the same stage
of preparation:

Provided that, where the variation includes a
provision to be substituted for a provision in the
scheme against which an objection or appeal has
been lodged, that objection or appeal shall be
deemed to be an objection or appeal agamst the
variation. "




Paragraph (3) is to be compared with the corresponding regulation
about the variation of district schemes, that is to say reg 28 (3). That opens with
the words, "Except as expressly provided in the Act," and instead of referring to the
stage of preparation speaks of the same procedural stage. The authority and effect
of reg 48 is procedural but it cannot alter or amend the effect of the statute to which
it is subordinate. There is nothing in the regulation which expressly provides
against a withdrawal of a variation. It is implicit, so it is said, that by requiring
merger then the withdrawal is no longer possible but that does not foliow
dramatically or logically. Although a variation has merged it can still be extracted

and excised from what has gone before.

In any event the powers of regulation-making under s 175 of the
Town and Country Planning Act were limited to those regulating the procedure to
be adopted with respect to the preparation, recommendation, approval, variation
and change of maritime planning schemes. That would not permit a regulation
which provided substantively for the or against the withdrawal of a variation once

made.

There was an argument as to whether, in the circumstances of this
case, the scheme, as far as it had gone, and the Variation 3 were at the same
stage of preparation. However | have already noted the distinction in the
regulations and the reference on the one hand to the stage of preparation and the
procedural stage. In PartV there is particular reference to preparation and
approval in various sections, as | have already cited, and that seems to point to a
particular distinction. It is not necessary to make a decision on this point but |
would incline to the view that the variations and the scheme itself were at the same
stage of preparation although not at the same factual procedural stage.

In the result the Authority had jurisdiction to withdraw Variation 3
and there being no further challenge to what it did that variation was properly
withdrawn and the Tribunal made no error of law in considering that planning
instrument in its condition with Variation 3 withdrawn, that is to say in its original

terms.

The next point of appeal was whether the Planning Tribunai
misdirected itseif as to the interpretation of the relevant objectives and policies of
the relevant plans when holding that the development was not contrary to those
objectives and policies. In its decision the Tribunal, having identified the relevant

|
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resource management instruments and dealt with the question of Variation 3, then
undertook a lengthy discussion of the particular parts of those instruments and the
evaluations proffered in evidence by the planning witnesses. There is a detailed
comparative discussion of the evidence, in particular of Mr R D Witte, Senior
Planner with the Mariborough District Council and fater Senior Strategic Planner
with the unitary authority on the one hand, and on the other of Mr D W Collins,
Planning Consultant called by New Zealand Rail.

The Tribunal gave its summary and conclusions at p 164 to 166,
referring to each of the planning instruments and coming to a conclusion as to their
overall effect, concluding at p 167:

" it is our judgment that, taken overail, the relevant
objectives and policies earlier discussed support such
a development in this locality. Indeed, in the
proposed regional coastal plan which is relevant to
the land use consent because it refers specifically to
port development as well as an associated
reclamation, it is indicated that Shakespeare Bay
might be developed to a much greater extent than
Port Marlborough's present proposal.

And concluded that the -

" ... the consent to port development ... would not be
contrary to those objectives and policies. "

Mr Cavanagh, in the course of his submissions, dealt in some
considerable detail with the provisions of the various resource management
documents, drawing attention to various parts of them and contending for their
meaning and effect. By way of submission he interpreted and demonstrated the
various policies and objectives, either expressed or implied in those various
documents, analysing each of them and making submissions overall about them
individually and collectively. He conceded that the appellant cannot challenge the
Tribunal's factual findings in themselves or any vaiue judgment, as he put it, that
the Tribunal made as a result. The way he put it, however, was that this was not a
chalienge on the facts or the findings on the facts, but asserted that the Tribunal
had misdirected itself in its interpretation of the relevant objectives. It was the
appeilant's submission that a proper consideration of the totality of the objectives
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and policies in the relevant resource management documents did not support the
establishment of such a major project as that proposed by Port Mariborough.

It was not suggested that the Planning Tribunal had failed to have
regard to any of the documents or the content or any part of the content of them, it
was not contended that the Tribunal had made any error in law in construing
s 105 (2) (b) (ii), or that it had incorrectly construed the words "objectives and
policies" and the word "confrary”, or at least there was no challenge to that. It was
not suggested that this was a case of unreasonableness in the Wednesbury sense
(Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223)
although Mr Cavanagh did express himself in his submissions that the finding by
the Tribunal was not one open to a reasonable tribunal properly directed as to the
correct interpretation of the objectives and policies in the various relevant

documents.

in the end what the appellant submitted was that the proposed
development is contrary to the policies and objectives of the relevant resource
management documents and that the Tribunal was in error in reaching the opposite
conclusion. That was no more and no less than a challenge on the factual findings.
It was a challenge as to the inferences and the conclusions drawn by the Ptanning
Tribunal from the facts before it. It was for them to give the weight that they
thought fit, both to the evidence that was given and to the very words and
meanings of the documents before them. That they attended to the evidence and
the documents is plain. That they came to conclusions upon them without error in

law is equally plain.

| have myself considered the various words and documents and the
tenor of the conclusions reached by the Tribunal. Among the matters that have to
be borne in mind, and which | think was cleariy in the minds of the Planning
Tribunal, as the essential question was whether the consent to the proposed use
and development was "contrary” or not to the refevant objectives and policies. The
Tribunal correctly | think, with respect, accepted that that should not be restrictively
defined and that it contemplated being opposed to in nature different to or opposite.
The Oxford English Dictionary in its definition of "contrary" refers also to repugnant
and antagonistic. The consideration of this question starts from the point that the
proposal is already a non-complying activity but cannot, for that reason alone, be
said to be contrary. "Contrary" therefore means something more than just

non-complying.
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it is relevant here to observe what was said by the Court In
Batchelor v Tauranga District Council (No. 2) (1992) 2 NZRMA 137 at p 140:

" There are likely to be difficulties in reconciling the
regime of the new Act to an operative district scheme
created under and treated as a transitional plan, for
plans under the new Act are intended to be different
in concept and form from the old district schemes.
Yet during the transitional period, the old must be
treated as if it were the new. That is a necessary
consequences of the statutory situation and must be
dealt with in a pragmatic way. "

In my view this point is not a point of law at all but is a question of
fact. Insofar as it might be described as a point of law, | am satisfied that there was
ample matenal before the Tribunal which justified the factual finding and the
conclusion that it came to, namely, that the proposal and the development was not
contrary to the policies and objectives of the plans and the documents.

The next point of appeal was whether the Planning Tribunal
misdirected itself in holding that the Act "does not require the proposed
development to be dealt with by way of plan change procedure”. This issue was a
fundamental piank of New Zealand Rail's position in its opposition to the proposed
development. [t had submitted, as it did before the Court, that it was inappropriate
that a proposal of this magnitude and nature should be advanced and concluded by
way of a resource consent application as a non-complying activity. As a major
development with substantial impact on Picton, Marlborough and the whole of the
South Island it was said that it needed to be assessed in the context of a plan
change procedure under which, in particular, the provisions of ss 74 and 32 would
have been important matters for consideration and disposal.

This was dealt with at some length by the Planning Tribunal. In
particular the Planming Tribunal compared the provisions which apply to the plan
change procedure under the new Act with the former provisions under the Town
and Country Ptanning Act and concluded at the top of p 458 as foliows:

" Whereas under earlier legislation a disappointed
developer had no recourse if consent to a specified
departure was refused, unless the territorial authority
was prepared to take the initiative by promoting a
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scheme change. Now, if a resource consent is
refused, a disappointed developer can itself take
steps to have the Plan changed. This is entirely
consistent with a finding that to grant a resource
consent would be contrary to the relevant objectives
and policies of the Plan. "

The Tribunal concluded that the Act does not exhibit a preference for plan change

procedures over resource consent procedures.

| think that little assistance is to be gained in this regard from a
consideration or a comparison with the previous legislation. This is new legislation
which, as the fuil Court in Bafchelor said, imposes a significantly different regime
for the regulation of land use by territorial local authorities. The Court went on to
refer to the concept of direction and control under Town and Country Planning Act
and distinguished the movement towards a more permissive system of
management focussed on controt of the adverse effects of land use activities. The
Act expresses importantly the objectives and the purposes of the Act in Part i
which sets the scene overall for the construction and application of the Act.

What the appeliant submitted was that, where a planning consent
application will have implications of significance beyond the proposed site, the
matter should be deailt with by way of plan change or review. As noted by the
Tribunal and in the submissions before the Court, the Resource Management Act
now authorises any person to request a change of a district plan: see s 73 (2). At
the same time application for resource consent may be made in accordance with
the particular procedure set out in Part V1 of the Act. There is nothing in that part of
the Act or elsewhere which provides any limitation but, as is crucial in this case, a
resource consent application which fails to meet s 105 (2) will not be granted.
Thereafter the applicant, if the matter is to be pursued, would have to proceed by
way of a request for a change of the pitan. That is not to say, however, that that
shows any tendency to require an application for plan change in cases in which
that threshold might not be passed or where, although it was passed, there could
be said to be some significant impact otherwise in the scheme. The legislation
authorises the distinct procedures. | agree, with respect, with the conclusions of

the Tribunal.

In any event it must be recognised that in this case the proposals
and the opposition to them was given a very close and detailed consideration by
two tribunals over an extensive period of time. Many, if not all, of the various

{
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considerations which would be relevant to a change of plan procedure were
canvassed before the Tribunal and were considered by it. The Tribunal identified
ten particular topics for discussion and consideration in the course of the decision
and these were each given careful consideration. The ten topics were:

Forestry

The Coal Trade

Log Marshatlling and Stevedoring

Coal Transportation

Construction of a Bund Wall and Reclamation
Wharf Construction

Visual Air Quality and Water Quality Effects
Shipping and Navigation

Tourism

Economics

The Tribunal correctly concluded that, aithough the application had not been the
subject of s 32 procedures, it had not suffered as a result. Alternatives were
considered, as were economic consequences. It is, | think, difficuit to see what
other matters or considerations could be effectively pursued simply by adopting the
change of pian procedure.

The next point of appeal that | deal with, though not in the order
that was presented, is whether the Planning Tribunal in holding that the provisions
of Part Il of the Resource Management Act are not to be given primacy when
considering resource consent applications pursuant to s 104 of the Act. Section
104 sets out the matters to be considered in an application for a resource consent.
Part Il is particularly referred to and is one of the matters which the consenting
authority should have regard to. It is referred to in subs (4) (g) which is the second
last of that list, the last being any relevant regulations. That section is now made
expressly subject to Partll by virtue of s54 of the Resource Management
Amendment Act 1993, but the Act must be construed for this case in its original |
form. It was suggested that the 1993 amendment made explicit what was
previously implicit in the Act generally and in s 104 specificaily. Equally, however,
it may be contended that such an amendment is intended to remedy a defect in the

Act and is intended to aiter what was there before.
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Part II of the Act sets out the purpose and the principles which
include, among other things, matters of national importance and the Treaty of
Waitangi. This matter was the subject of submission and it is an issue in
Batchelor's case. At p 141 the Court said:

" in carrying out that exercise, {namely, the regard to
the rules of a plan and its relevant policies or
objectives], regard must also be had to the other
relevant provisions of s 104, including the generai
purpose provision as set out in s5  Aithough
s 104 (4) directs the consent authority to have regard
to Part ll, which includes s 5, it is but one in a list of
such matters and is given no special prominence. "

Citing that view the Planning Tribunal in this case noted also the
distinguishable decision in Environmental Defence Society inc v Mangonui County
Council [1989] 3 NZLR 257 which depended upon the provisions in the Town and
Country Planning Act which made the matters, to which regard was had, subject to
the provisions in ss 3 and 4 of the 1977 Act which related to the matters of national
importance and the general purposes of planning. Here, in the present Act as it
was, in the absence of any such provision and with the provisions of Part Il merely
being one of a number of matters to which regard was to be had, it couid not be
said that any primacy was given to Part lf over all the other Parts. That, | think,
must follow from an ordinary reading of the Act.

Mr Cavanagh went on to submit that s 5 and the other sections in
Part Il set out the central theme of the Act, declaring a specific purpose and
principles. This was, he argued, an unusual provision setting a statutory guide-line
creating a primary goal and a basic philosophy which controlled and governed any
and all exercise of functions and powers under the Act. 1t was said that the
opening words of ss 6, 7 and 8§ emphasised that imperative with the words, "In
achieving the purpose of this Act, aill persons exercising functions and powers
under it, ... shall" recognise and provide for the matters of national importance
(s 6), have particular regard to the matters in s 7 and take into account the Treaty
of Waitangi (s 8).

Reliance was placed on the decision of the Court of Appeal in
Ashburton Acclimatisation Sociely v Federated Farmers of NZ Inc [1988] 1 NZLR
78. That was a case under the Water and Soil Conservation Act 1967 tc which
was added, in an amendment in 1988, a section setting out the object of the Act.




16

The Court, in a judgment delivered by Cooke P, at p 87, having noted the unusual
step of declaring a special object, said, at p 88:

" A statutory guide-line is thus provided, and | think
that the code enacted by the Amendment Act is to be
administered in its light. With all respect to the
contrary arguments, to treat s 2 as surplusage or
irrelevant or mere window-dressing would be, in my
opinion, as cynical and unacceptable a mode of
statutory interpretation as that which was rejected in
New Zealand Maori Council v Attorney-General [1978]
1 NZLR 641. The duty of the Court must be to attach
significance to and obtain help from this prominent
and unusual feature of the Parliamentary enactment. “

| am told that that case was not cited to the fult Court in Bafchelor.

That case is, however, distinguishable because there there was no
reference back to the object of the Act in the matters for which consideration had to
be given. In this case, however, Part i is specifically referred to as one of a
number of items. Whatever its importance and its guidance in the Act generally,
s 104 must be taken to have deliberately brought it in as one of the matters without
any indication whatsoever that it was to be given any particular primacy and,
indeed, it does not even head the list let alone a section which begins with the
necessity to have regard to actual and potential effects of allowing the activity. |
am in respectful agreement with the view of the full Court and with that of the

Tribunal in this case.

The next point was whether the Planning Tribunal misdirected itself
as to the interpretation of s 6 (a) of the Act by holding that natural character of the
coastal environment could justifiably be set aside in the case of a nationatly

suitable or fitting use or development.

The Tribunal's decision on this topic noted the wording of the
present section and its difference from that of the previous corresponding section.
The section now requires that persons exercising the functions and powers under
the Act in relation to development shall recognise and provide for -

" 6. (a) The preservation of the natural character of
the coastai environment (including the coastal




P 17

marine area), wetlands, and lakes and rivers
and their margins, and the protection of them
from inappropriate subdivision, use, and
development. "

Section 3 of the 1977 Act set out the matters which were declared to be of national
importance which shalt "in particular be recognised and provided for" including, in
s 3 (1) (c), "The preservation of the natural character of the coastal environment
and the margins of lakes and rivers and the protection of them from unnecessary
subdivision and development:". Having referred to the construction of that previous
provision in Environment Defence Society v Mangonui County Council and after
discussing the meaning of the word "appropriate" the Tribunal said, at p 465:

" Having regard to the foregoing, it is our judgment that
s 6 (a) of the Act should be applied in such a way that
the preservation of the natural character of the coastal
environment is only to give way to suitable or fitting
subdivision, use, and development. Here, of course
we only have to consider development. But this does
not mean to say that any suitable or (fitting
development will qualify. Although the threshold, as
Mr Camp put it, may be passed earlier when
considering appropriateness as distinct from need, it
has to be remembered that it is appropriateness in a
national context that is being considered. It is not, for
example, appropriateness in either a regional or a
local context. This is made clear by Somers J in the
passage from his judgment in Environmental Defence
Society v Mangonui County Council that we referred

to eariier.

Consequently, the development being considered for
the purposes of s 6 (a) of the Act would have to be
nationally suitable or fitting before preservation of the
natural character of the coastal environment couid
justifiably be set aside. "

Later the Tribunal concluded that the provision of log and coal export trade
facilities in Shakespeare Bay was suitable or fitting on a national level and the |
setting aside of the preservation of the natural character of the bay was thus

justified to the extent required by the development.

The appellant contended that s 6 and in particular para (a) must
be read with reference back to s 5, the purpose and the promotion
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of sustainable management of natural and physical resources. It
was suggested that Parliament intended that the primary object is
that the effect of any modification to natural character must be
adequately mitigated wherever possible and development is to
occur only where it is appropriate. It was the environment which
was placed in a pre-eminent position in light of the purpose of
sustainable management. Preservation of natural character must
be achieved even in the case of appropriate development. As Mr
Cavanagh put it, an appropriate development must require the
coastal location chosen for that activity to be such that it cannot be
accommodated elsewhere; its effect can be so mitigated as to
minimise its impact on the natural character of that environment
and that the permanent modification of a coastal environment can
only be justified if the development in question has significance of
national importance and the economy of the nation as a whole.

I have somewhat extensively, but | hope accurately, expressed the
submissions made in this matter. | have done so because | found some difficulty in
understanding precisely what the appellant's contention is, particularly as the last
part of the submission that | have described appears to coincide with the tenor of
the Tribunal's view that national suitability would justify the setting side of the
preservation of the natural character of a coastal environment. The recognition
and provision for the preservation of the natural character of the coastal
environment in the words of s 6 (a} is to achieve the purpose of the Act, that is to
say to promote the sustainable management of natural and physicat resources.
That means that the preservation of natural character is subordinate to the primary
purpose of the promotion of sustainable management. It is not an end or an
objective on its own but is accessory to the principal purpose.

"The protection of them", which in its terms means and refers to the
coastal environment, wetlands, lakes, rivers and their margins, the items listed, but
the protection is as part of the preservation of the natural character. It i1s not
protection of the things in themselves but insofar as they have a naturai character.
The national importance of preserving or proteceting these things is to achieve and

to promote sustainable management.

"Inappropriate” subdivision, use and deveiopment has, | think, a
wider connotation than the former adjective "unnecessary". In the Environmental
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Defence Sociely v Mangonui County Council case that expression was construed
by considering "necessary” and the test therefore was whether the proposal was
reasonably necessary, although that was no light one: see Cooke P at p 260 and
Somers J at p280 when he said that preservation, declared to be of national
importance, is only to give way to necessary subdivision and development and to
achieve that standard it must attain that level when viewed in the context of
national needs.

"Inappropriate” has a wider connotation in the sense that in the
overall scale there is likely to be a broader range of things, including developments
which can be said to be inappropriate, compared to those which are said to be
reasonably necessary. It is, however, a question of inappropriateness to be
decided on a case by case basis in the circumstances of the particular case. It is
"inappropriate” from the point of view of the preservation of natural character in
order to achieve the promotion of sustainable management as a matter of national
importance. It is, however, only one of the matters of national importance, and
indeed other matters have to be taken into account. it is certainly not the case that
preservation of the natural character is to be achieved at all costs. The
achievement which is to be promoted is sustainable management and questions of
national importance, national value and benefit, and national needs, must all play
their part in the overall consideration and decision.

This part of the Act expresses in ordinary words of wide meaning
the overall purpose and principles of the Act. It 1s not, | think, a part of the Act
which should be subjected to strict rules and principles of statutory construction
which aim to extract a precise_and unique meaning from the words used. There is
a deliberate openness about the language, its meanings and its connotations which
| think is intended to allow the application of policy in a general and broad way.
indeed, it is for that purpose that the Planning Tribunal, with special expertise and
skills, is established and appointed to oversee and to promote the objectives and
the policies and the principles under the Act.

In the end | believe that the tenor of the appellant's submissions
was to restrict the application of this principle of national importance, to put the
absolute preservation of the natural character of a particular environment at the
forefront and, if necessary, at the expense of everything except where it was

necessary or essential to depart from it. That is not the wording of the Act or its
intention. | do not think that the Tribunal erred as a matter of law. In the end it
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correctly applied the principles of the Act and had regard to the various matters to
which it is directed. It is the Tribunal which is entrusted to construe and to apply
those principles, giving the weight that it thinks appropriate. It did so in this case
and its decision is not subject to appeal as a point of law.

The next point of appeal was whether the Planning Tribunal
misdirected itself or erred in law in holding that financial viability of the proposed
development was not relevant to consideration of the application for resource
consents or, alternatively, in failing to take into consideration the financial viability
of the proposed development when considering the application for resource

consents.

One of the planks of New Zealand Rail's challenge of the proposed
development was a claim which it supported by evidence and cross-examination
that the cost of the whole development was likely to be significantly greater than
had been estimated. The result of this would mean that, in order to service the
costs, port fees would have to be increased but because, for competitive reasons, it
would be necessary to hold the costs to the users of the timber and coal berths the
costs would therefore fall on other port users and, in particular, on New Zealand
Rail as the predominant and principal user of the port.

The Tribunal was satisfied that it was feasible from an engineering
point of view to construct and complete the necessary reclamation and wharf
constructions. There was no suggestion that Port Marlborough would be unabie to
complete the works or to obtain the necessary finance for it. Thus there was no
suggestion that the development would not take place for lack of funds or because
of engineering or other construction difficulties. The Tribunal did express itself,
however, that the port might have under-estimated the costs of achieving the
resuits and that it would be advised to reconsider and to review its costings.

Under the heading of economics the Pianning Tribunal discussed
and considered the evidence of Dr R R Allan who was called as the witness by
New Zealand Rail to demonstrate, from his calculations and evaluations, the thesis
that New Zealand Rail might, in the end, be required to subsidise the costs of the
use of the timber and coal facilities. The Tribunal noted, as they said, Dr Allan's
impressive credentials in the field of transport engineering and economics and
found him to be a sound, careful witness to whose opinions they paid a good deal
of attention. It was noted, however, that the economic analysis depended upon the
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proper calculation as to the costs and the variations which were involved in that.
The Tribunal returned to this topic and, at p 172 of its decision and thereafter, said
this:

" On the matter of additional port charges, which of
course applies to both timber and coal, although Dr
Allan presented an attractive argument to support NZ
Rail's case in this regard, in the end we do not think it
was sufficiently persuasive to justify refusing consent
on economic grounds,

Whether increased port charges will occur depends
on several variables, inciuding importantly the final
cost of the development. Then too there was no
evidence about how Port Marlborough proposes to go
about setting its charges for the use of these facilities,
except to the extent that with regard to the log trade it
intends to be competitive with the port of Nelson.
However, by the time this development comes to
fruition what that will mean in practical terms is
unknown.

it is possible as Dr Allan demonstrated to construct a
scenario from which one might conclude that NZ Rail,
being the single most important port user at the
present time, could face increased port charges to
subsidise this development. However, again as his
evidence and his cross-examination demonstrated, Dr
Allan's scenario is no more than one possibility. We
think too that Mr Camp made a strong point when he
submitted that the financial viabiiity of a development,
as distinct from its wider economic effects, is more
properly a matter for the boardroom than the

courtroom. "

it was the appellant's submission that financial viability, in the
words used by Mr Cavanagh, is a relevant consideration under Part |l of the Act.
Mr Cavanagh said if the proposal is not viable then it is in conflict with Part Il. With
comparative reference to the decision in Environmental Defence Society v
Mangonui County Council it was submitted that there was an onus on an applicant
to establish the economic practicability of the proposal. In the result, it was said,
the evidence before the Tribunal which showed some doubts as to the costings and
the possibility of increased port charges, resutting in undue charges and subsidy by
New Zealand Rail, put in doubt the financial viability of the proposal. It was
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submitted that the Tribunal had been dismissive of the economic topic and
therefore had not taken appropriate consideration of it into account.

It was Mr Cavanagh's contention that, in order that the Court
should have a proper understanding of this question, it was necessary that it
should consider the evidence given by Dr Allan. To that end Mr Cavanagh applied
for leave to produce, as evidence, the transcript of that part of the evidence which
included Dr Allan's evidence-in-chief and his cross-examination. That application
was opposed by the respondents. | rejected the application on the ground that it
would not be necessary or helpful in deciding the question of law, if any, involved in
this topic to read or to consider the particular evidence given in the matter. The
tenor of the evidence and the material before the Tribunal was, in my view,
adequately described in the Tribunal's decision.

Financial viability in those terms is not a topic or a consideration
which is expressly provided for anywhere in the Act. That economic considerations
are involved is clear enough. They arise directly out of the purpose of promotion of
sustainable management. Economic well-being is a factor in the definition of
sustainable management in s 5 {2). Economic considerations are also involved in
the consideration of the efficient use and development of natural resources in
s 7 (b). They wouid also be likely considerations in regard to actual and potential
effects of allowing an activity under s 104 (1). But in any of these considerations it
is the broad aspects of economics rather than the narrower consideration of
financial viability which involves the consideration of the profitability or otherwise of
a venture and the means by which it is to be accomplished. Those are matters for
the applicant developer and, as the Tribunal appropriately said, for the boardroom.
In the Environmental Defence Sociely case the particular consideration to which Mr
Cavanagh referred was the absence of any evidence that the proposed
development would actually take place. There was no developer, there was no
evidence as to any actual development proposal or their costs. In this case plainiy
there was a considerable body of evidence given on each side as to the costs and
as to the economics and the potential viability of the proposal for the reclamation
and construction of all works and buildings required.

The contention that the Tribunal was dismissive of this economic
evidence is, | think, to misunderstand what the Tribunal was doing. Clearly it

considered all the evidence that was put before it but in the end it dismissed the
contentions and opinions of Dr Allan and set them aside It was not satisfied, on
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the evidence before it, that the apprehensions of that witness and thereby of New
Zealand Rail would be realised. This was a judgment on the facts, on the weight of
the evidence before it. The Tribunal took into account economic questions, as it
was bound to do, in a broad sense and in a narrower sense upon the projected
development itself. In the result they came to the conclusion that that evidence
was not "sufficiently persuasive to justify refusing consent on economic grounds".
That does not raise a question of law but is a decision on the merits after
considering the material before it. 1t is wrong to suggest, as Mr Cavanagh did, that
the economic effects were not addressed. The Tribunal addressed the evidence
and came to a conclusion contrary to that of New Zealand Rail. New Zealand Rail
has no appeal in law against that finding.

The final point of appeal was directed to the Tribunal's decision
upholding the appeal by Port Mariborough and granting resource consents for the
provision for the coal export trade. The ground of appeal was expressed, in terms,
as to misdirection by the Tribunal of the interpretation of ss 5 and 6 which enabled
it to grant the resource consents. The essence of the case of the appellant on this
ground was its submission that it is an inappropriate use or development of a
coastal environment to impose a development of this nature and significance in
circumstances where there is no evidence that the facilities wiil be used once built.

It was common ground that the proposed development invoived
rectamation which would be suitable for both the timber and coal facilities although
the coal berth and its associated dolphin mooring wouid not be constructed until it
was required. There was therefore no immediate intention to proceed with the coal
terminal construction though the whole of the reclamation would take place to
provide the necessary flat land for the further expansion into the coal berth. It was
the contention of New Zealand Rail that if the coal was excluded the size of the
reclamation could be reduced and thus the effect on the land could be reduced

proportionately,

The Tribunal gave, as it did to all other aspects of the case,
extensive consideration to the coal trade, describing and assessing the evidence
given on each side in that regard. As the Tribunal said in its concluding

paragraphs on its discussion of this evidence at p 47:

" ... we have referred at times to some of the evidence
about the transportation of coal because that
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evidence is relevant to the principal question here,
namely whether there is sufficient justification for
granting resource consents to enable a dedicated
coal export berth and back-up area to be established
in Shakespeare Bay. "

The Tribunai noted the submission on behalf of New Zealand Rail that this was a
"straw" proposal, simply a device to enable coal exporters, principally Coal
Corporation, to drive a harder bargain with New Zealand Rail for the cartage of coal
by rail using the threat of a dedicated coal berth at Shakespeare Bay as a
bargaining point in New Zealand Rail's need to maintain the Midland Line for the
transport of coal between the West Coast and Lyttelton. The Tribunal noted,
however, the evidence on the other side that, white there was no clear-cut intention
as was the case with the log exporters, Coal Corporation was looking for a
convenient alternative export port facility. The Tribunal concluded that it was
unable to say with any degree of confidence that New Zealand Rail's view of the
matter was correct. The Tribunal went on, at p 48:

" The evidence about the need for a dedicated coal
berth is less convincing than the evidence about the
need for additional log exporting facilites in the
Picton/Shakespeare Bay area, but the reasons for this
are largely to do with the uncertainties that surround
future markets. This no doubt is the reason why Port
Marlborough does not propose constructing a coal
berth immediately, but it does not follow from this that
it is unnecessary to make provision for such a facility.
Whether provision should be made as a matter of
overall resource management evaluation is of course
another guestion and one that we are not attempting
to answer here. On balance, we think that the case
made by Port Marlborough and Coal Corp is just
sufficient to justify further consideration of this part of
the proposed development under later headings. "

The Tribunal returned to this topic, and having noted that it had
entertained some reservations about granting consent to provide the opportunity
for the coal part of the proposed development to take place, and having referred to
the Midland Line as a resource for the purpose of ¢ § and making a conclusion as
to that, the conclusion made was, atp 172:




25

" ... we think that permitting provision to be made in

Shakespeare Bay for a coal export trade which we
also accept is important nationally, is justified. The
additional environmental impacts associated with
such a development over and above those that will
already occur with the timber trade are not such as to
warrant refusing consent on those grounds. To the
extent that they are different from those arising from
the timber trade, and here we are referring in
particular to the matter of coal dust, we are satisfied
that they can be mitigated by management practices
that can be required to be put in place through the
conditions of a consent.

On the matter of additional port charges, which of
course applies to both timber and coal, although Dr
Allan presented an attractive argument to support NZ
Rail's case in this regard, in the end we do not think it
was sufficiently persuasive to justify refusing consent
on economic grounds. "

Once again this is a finding of fact in which the Tribunal has
assessed the evidence before it and reached a conclusion in favour of the
applicant and against the opposition. This 1s not a case where there is no
evidence, although the evidence was to the effect that there would be no immediate
use of the proposed facility. It was the Rail case that this was a prospective
application without any real expectation of use. The Tribunal, after considering the
matters put before it, concluded that was not the case but that the case made by
Port Marlborough and the Coal Corporation was sufficient to justify the further
consideration which the Tribunal gave to the matter. | can see no question of law

in this and so it too must fail.

I turn then to the cross-appeat by the Martborough District Council.
Only one of the points raised in the notice of cross-appeal was pursued. That was
against the terms of a review condition proposed by the Tribunal which it required
be incorporated in each of the resource consents. This is a requisite of s 128
which provides as follows:

" 428. A consent authority may, in accordance with
section 129, serve notice on a consent hoider of its
intention to review the conditions of a resource
consent—




26

(a)} At any time specified for that purpose in the
consent for any of the following purposes:

(i} To deal with any adverse effect on the
environment which may arise from the
exercise of the consent and which it is
appropriate to deal with at a later stage; or

(ii) To require a discharge permit holder to adopt
the best practicable option to remove or
reduce any adverse effect on the
environment; or

(i) For any other purpose specified in the
consent; ... "

| omit the remaining parts of this section as being irrelevant to the question in issue
here.

There had been proposed review conditions which were couched
as to their relevant parts in these terms:

" & Review of Conditions

At any time after the first six (6) months of the
exercise of any resource consents granted for the
development of a port facility at Shakespeare Bay by
Port Marlborough New Zealand Limited, the
Marlborough District Council may review the
conditions of consent(s) for any of the following

"

purposes: ...

The Tribunal took the view that the condition did not comply with s 128 because it
did not specify a time with the precision required under the proper meaning of the
Act. The Tribunal referred to a decision of the Planning Tribunal in W P van Beek

trading as Christchurch Pet Foods v Christchurch City Council, Decision
No. C 9/93, in which a review condition, pursuant to s 128, was worded as follows:

" That the Council may review condition (ii) by giving
notice of its intention so to do pursuant to section 128
of the Resource Management Act at any time within
the period commencing one year after the date of this
consent and expiring six months thereafter, for the
purpose of ensuring that condition (ii) relating to
vibration is adequate.
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The Planning Tribunal, in this case, then said:

" In our view a condition authorising a consent authority
to review should contain this degree of specificity,
both as to time and if possible as to purpose. "

it was then left for the parties to review and to rewrite the review conditions.

It was the contention of the District Council on its cross-appeal that
the Tribunal had construed s 128 and the phrase "at any time specified for that
purpose” incorrectly and that the proposed terms which referred simply to "at any
time after six months" was sufficient as it specified any and every day after the
expiry of that first period. It was said that, contrary to the approach required under
s 5 (j) of the Acts Interpretation Act 1924 and the need to ensure the Council's
power to review and monitor the construction and operation of the development on
a continuing basis, the Tribunal's decision was unduly restrictive.

No other party took part in this cross-appeal, it being left entirely to
the cross-appellant. There was, therefore, no contrary argument put to the Court.

In Sharp v Amen [1965] NZLR 760 the Court of Appeal construed
the words in s 92 of the Property Law Act 1852 "a notice specifying ... a date on
which the power will become exercisable" so as to require the precise time or date
to be specified. As a result the notice which expressed the date as "within one
calendar month from the date of the receipt of this notice by you" was insufficient.
As was said in that case, the construction of a particular statute will be controlled
by the text of it and its subject matter. But it cannot be said that an expression
which means that every day after a particular time complies with the meaning or
purpose of this statute. Review, as the word implies, requires a consideration from
time to time but the parties and the persons concerned should not be subject to the
daily possibility of review under this provision. | think the Tribunal was perfectly
correct in requiring a specification with greater specificity than is provided for in the
draft. The proposal that has been made by the Tribunal appears to provide a
reasonable guide-line. It would give scope for repeated review in months or years

to come.

| think care has to be taken to ensure that what 1s set down by this
condition is not just another policing provision to ensure compliance with the
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conditions and the terms of the consent granted. 1t is for the purpose of
reconsidering the conditions of the consent to deal with matters which arise
thereafter in the compliance exercise of the consented activity. It is not, | think, in
place of the other provisions in the Act for the control and enforcement of the

conditions of consent.
In the result, then, the appeal and the cross-appeal are dismissed.

The respondents are entitled to costs which | fix in the sum of
$5,000 for each of the first and second respondents together with reasonable
travelling and accommodation expenses for counsel and all other disbursements
and necessary expenses {0 be fixed by the Registrar. | make no order for costs in
respect of Coal Corporation which tock no active part in the matter.

g
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JUDGMENT OF COLLINSJ

Introduction

[1] This judgment answers appeals on questions of law brought by Hawke’s Bay

and Eastern Fish and Game Councils (Fish and Game), Royal Forest and Bird

Protection Society of New Zealand Incorporated (Forest and Bird) and cross-appeals

by Environmental Defence Society Incorporated (Environmental Defence). These

organisations have challenged an important aspect of a decision of a Board of

Inquiry (the Board) established by the Minister for the Environment and the Minister

for Conservation pursuant to s 147 of the Resource Management Act 1991 (RMA).



[2]  The Board was established to consider and determine proposed changes to
the Hawke’s Bay Regional Management Plan — Tukituki Catchment (the Regional
Plan) and consent applications for a large dam and water storage project called the
Ruataniwha Water Storage Scheme. The proposed changes to the Regional Plan
were promoted by the Hawke’s Bay Regional Council (Regional Council). The
consent applications were sought by the Hawke’s Bay Regional Investment
Company Ltd (Investment Company) a wholly-owned subsidiary of the Regional
Council.

[3]  Twelve questions of law have been advanced by Fish and Game, Forest and
Bird and Environmental Defence. Their appeals and cross-appeals have been
opposed by the Regional Council, the Investment Company, the Primary Production
Interest Group® and the Hastings District Council.

[4] The common theme to all questions of law is the Board’s approach to
managing nitrogen levels in the Tukituki Catchment Area (Catchment Area). | have
concluded the Board did make errors of law when it constructed a factual deeming
provision in a rule in the Regional Plan. The rule in question is Rule TT1(j) which

applies to farms larger than four hectares.

[5] In the Board’s draft report, farms covered by Rule TT1(j) would require
resource consents if they caused or contributed to excesses of specified levels of
dissolved inorganic nitrogen (DIN)® entering the Catchment Area. The Board

received submissions from the parties on its draft report.

[6] In the Board’s final report, Rule TT1(j) was changed so that farms covered by
the rule are deemed not to be contributing to the specified levels of DIN entering the
Catchment Area if the farm complies with nitrogen leaching rates specified in a

different rule.

DairyNZ Limited, Federated Farmers of New Zealand Incorporated, Fonterra Co-operative
Group Limited, Horticulture New Zealand Incorporated and Irrigation New Zealand
Incorporated.

2 See [27] of this judgment.



[7]  This change produced two overarching errors of law. First, the factual
deeming provision was not suggested by any party and was devised by the Board
without consultation in circumstances in which the Board had a duty to re-consult
the parties about the contents of Rule TT1(j).

[8] Second, an effect of the Board’s factual deeming provision in Rule TT1(j) is
that the Regional Council will lose an important tool in its management of the
amount of DIN that enters significant portions of the Catchment Area. | have
concluded the factual deeming provision in Rule TT1(j) does not avoid, remedy or
mitigate the adverse effects of activities on the environment® or give effect to the

National Freshwater Policy Statement 2011.*

[9] The effect of my judgment is that the Board will need to reconsider
Rule TT1(j) and devise an appropriate mechanism for monitoring the amount of DIN
that enters the Catchment Area. The Board will also have to reconsider its terms of

consent for the Ruataniwha Water Storage Scheme.

[10] In concluding that the Board made errors of law in relation to Rule TT1(j) |
am mindful the Board was working under extreme pressures.®> Requiring the Board
to reconsider Rule TT1(j) will not necessarily cause significant delays to the

Ruataniwha Water Storage Scheme.

[11] To help understand my reasons | have divided this judgment into the

following parts:
PART I

BACKGROUND

®  Resource Management Act 1991, s 5(2)(c).

* Section 67(3)(a).

Section 149R(2) of the Resource Management Act 1991 imposes a nine months’ time limit on
Boards established under Part 6AA of the Resource Management Act 1991. In this case the
Minister granted two one-month extensions. The Board received over 28,000 pages of
submissions, evidence and reports and delivered a final report totalling 371 pages exclusive of
schedules.



PART II

JURISDICTION AND PROCEDURE

PART Il

RULE TT1(j)

PART IV

OBJECTIVE TT1(f)

PART V

RUATANIWHA WATER STORAGE SCHEME

PART VI

CONCLUSIONS

[12] The reference in Part IV to Objective TT1(f) is to an objective contained in
the Regional Plan that was the subject of a cross-appeal advanced by Environmental

Defence.

PART 1

BACKGROUND

The Catchment Area

[13] The headwaters of the Tukituki, Waipawa and Makaroro Rivers are on the
eastern flanks of the Ruahine Ranges. These rivers, and other smaller rivers and
streams cross the Ruataniwha Plains to the west of Waipukurau and merge into the
Tukituki River at a point approximately eight kilometres east of Waipukurau. From
there the Tukituki River continues its journey and enters the Pacific Ocean east of

Hastings.



[14] There are three distinct zones within the Catchment Area:

(1) The area from the headwaters to the Ruataniwha Plains is used for

pastoral farming and forestry.

(2) The Ruataniwha Plains and areas further down the Catchment Area
are used for more intensive farming, including some dairy farming,

orcharding and horticulture enterprises.

(3) The third zone comprises part of the Heretaunga Plains, which are
located along the final 25 kilometres of the Tukituki River. This area

is used for horticulture and viticulture.

[15] Of the Catchment Area that is currently used for farming and forestry
purposes approximately 74 per cent is used for sheep and dairy farms, 18 per cent for
forestry, five per cent for arable farming and less than one per cent for orchards and

viticulture.

[16] Beneath the Ruataniwha Plains lies an aquifer which is a multi-layered
system covering approximately 800 square kilometres. It is estimated that this
aquifer system contains about eight billion cubic metres of water.

[17] Most of the water in the Ruataniwha basin aquifer leaves the basin through

the rivers and streams on the basin’s eastern boundary.

Irrigation

[18] In 1990 approximately three million cubic metres of water was extracted
from the Ruataniwha aquifer system. Today approximately 25 million cubic metres
is extracted each year from that aquifer system and is used to irrigate approximately
7,000 hectares.

[19] There are 272 consents authorising the extraction of water in the Catchment
Area. Of these, 174 authorised the extraction of ground water. The other 98

consents authorised the extraction of surface water.



Resource concerns

[20] By 2008 the Regional Council had become concerned about a number of
issues relating to water allocation, water quality and the management of water
resources within the Catchment Area. Specifically, the Regional Council was

concerned about:

1) over-allocation of surface water within the Catchment Area;

(2)  alack of information about ground and surface water connections;

(3) the impacts of drought on irrigation schemes; and

4) the excessive growth of algae and slime in the middle and lower
reaches of the Tukituki River which was impacting on fish and
recreational uses of the Tukituki River.

Water quality

[21] The appeal before me focused on the steps taken by the Board to address the
quality of water in the Catchment Area.

[22] A feature of parts of the Catchment Area has been an increase of periphyton
which is “a complex mixture of algae and slimes that attach to submerged surfaces in
rivers”.®  Periphyton occurs naturally in rivers and is an integral part of a healthy
river ecosystem. Excessive quantities of periphyton alter the delicate balance of the
ecosystems of rivers and streams, thereby causing significant damage to those

waterways.

[23] A factor that contributes to excessive growth of periphyton is an increase of
nutrients that enter waterways from farms. Phosphorous and nitrogen are two

nutrients that can influence the quantity of periphyton in a river.

6 Hawke’s Bay Regional Resource Management Plan, Plan 6 at 36.



[24] Phosphorous enters waterways from a variety of sources which include
phosphorous fertilisers, manure and dairy shed effluent. Phosphorous tends to attach
to water particles on the surface of the land and enter waterways from water that runs
over the surface of land. Dissolved phosphorous (inorganic or dissolved reactive

phosphorous) is readily absorbed by periphyton.

[25] The Board’s decision relating to the management of phosphorous within the
Catchment Area has not been challenged in this appeal. Instead, this appeal
questions the Board’s approach to the management of nitrogen in the Catchment
Area. The following matters relevant to the management of nitrogen require further

explanation:
1) Nitrate-nitrogen;
(2) DIN (Dissolved Inorganic Nitrogen);
(3) LUC (Land Use Capability) systems; and
4) Farm Environment Management Plans.

Nitrate-nitrogen

[26] Nitrate-nitrogen is a highly soluble compound made up of nitrogen and
oxygen. It is an important plant fertiliser which leaches through soils very easily. It
is one of the most common contaminants in waterways because it is highly soluble in

water.

Dissolved Inorganic Nitrogen (DIN)

[27] DIN is the sum of nitrate in its various forms, and ammonia. In this
proceeding DIN refers to the level of nitrogen in a freshwater catchment. Animal
urine is a significant source of DIN. When DIN enters waterways it can contribute

significantly to the growth of periphyton.’

! In setting DIN levels the Board applied a Macroinvertebrate Community Index recommended by

some experts as an indicator of the ecological health of waterways.



Land Use Capability System

[28] The LUC system has been used in New Zealand to help achieve sustainable
land development and management since 1952. The LUC system takes into account
soil type, geology, slope and vegetation cover and can be used as a tool to control the

amount of nitrogen on land.®

Farm Environmental Management Plans

[29] A farm environmental management plan sets out the management practices
used to actively manage environmental issues on a farm where the focus is on
managing water quality and quantity issues. A farm environmental management
plan is audited regularly by independent assessors in accordance with required audit,
compliance and enforcement procedures. A farm environmental management plan

can also be used to control the amount of nitrogen on a farm.

[30] In summary, the LUC system and farm environmental management plans
focus upon land use as a means of controlling nitrate-nitrogen. The DIN limits focus
upon the levels of nitrogen in its various states in waterways. The DIN limits are

concerned with the overall ecological health of waterways.

[31] The waters in the middle and lower reaches of the Catchment Area are
currently in a degraded state. Excessive quantities of periphyton in these parts of the
Catchment Area have contributed to the poor health of the Catchment Area’s

ecosystem.

[32] The Regional Council’s concerns about both the quality and quantity of water
in the Catchment Area led it to develop a water management strategy. This strategy

Land Use Capability class is defined in the Hawke’s Bay Regional Resource Management Plan,
Plan Change 6 at 35 as meaning “a classification of areas of land within a farm property or
farming enterprise in terms of its physical characteristics or attributes (e.g. rock, soil, slope,
erosion, vegetation). The land use capability classes can be derived either from the New
Zealand Land Resource Inventory or a suitably qualified person specifically assessing and
mapping the land use capability classes of land within a farm property or farming enterprise.
Where the LUC is assessed by a suitably qualified person that person shall use the land use
capacity survey handbook — a New Zealand handbook for the classification of land. (3rd edition,
Hamilton., Ag. Research, Lincoln, Landcare Research; Lower Hutt, GNS Science)”.



was the genesis of Changes 5 and 6 to the Regional Plan.® I will return to the
Regional Council’s approach to managing periphyton in the Catchment Area when
discussing Proposed Plan 6 to the Regional Plan. Before doing so | shall explain the
Freshwater Policy Statement 2011.

Freshwater Policy Statement 2011

[33] I will analyse the meaning of the relevant clauses of the National Policy
Statement Freshwater Management 2011 (Freshwater Policy Statement 2011) in
paragraphs [154] to [177] of this judgment. The following explanation of the
Freshwater Policy Statement 2011 is sufficient for the purposes of setting the

background to the grounds of appeal and cross-appeal.

[34] Section 46 of the RMA authorises the Minister for the Environment to issue a
national policy statement “if the Minister considers it desirable”. The purpose of a

national policy statement is:*
to state objectives and policies for matters of national significance that are
relevant to achieving the purpose of [the RMA].
[35] Section 67(3)(a) of the RMA provides that a regional plan “must give effect”
to any national policy statement. Sections 104(1)(b)(iii) and 171(1)(a)(i) of the

RMA require consent authorities to “have regard to” a national policy statement

when considering consent applications.

[36] The Freshwater Policy Statement 2011 took effect on 1 July 2011. It has
since been replaced by the National Policy Statement for Freshwater Management
2014 (Freshwater Policy Statement 2014) which came into effect on 1 August 2014.

[37] The preamble to the Freshwater Policy Statement 2011 explains that the

policy:*

Change 5 adds objectives and policies into the Regional Policy Statement which forms part of
the Regional Plan. Change 5 generated appeals to the Environment Court, most of which were
resolved by consent on 26 September 2014.

0 Resource Management Act 1991, s 45(1).

11 National Policy Statement Freshwater Management 2011, Preamble at 3.



.. sets out objectives and policies that direct local government to manage
water in an integrated and sustainable way, while providing for economic
growth within set water qualities and quantity limits. The national policy
statement is a first step to improve freshwater management at a national
level.

[38] The preamble to the Freshwater Policy Statement 2011 identifies 11 uses for

which water is valued. These uses include:

(1) domestic drinking and washing water;

(2) animal drinking water;

(3) community water supplies;

4) irrigation;

(5) recreational activities; and

(6) food production and harvesting.

[39] The Freshwater Policy Statement 2011 also recognises freshwater’s intrinsic
values for “safeguarding the life-supporting capacity of water and associated

ecosystems”.12

[40] To promote the national values recognised in the Freshwater Policy Statement
2011, the policy sets out eight objectives and 14 policies and directs local
governments to manage water in an integrated and sustainable way while providing

for economic growth within water quantity and quality limits.

[41] The Freshwater Policy Statement 2011 sets out two objectives (Objectives Al
and A2), followed by four policies (Policies Al to A4) relating to water quality.
Policy Al of the Freshwater Policy Statement 2011 requires Regional Councils to

establish freshwater objectives and to set freshwater limits for all water bodies.

2 National Policy Statement Freshwater Management 2011, Preamble at 4.



[42] Objective Al of the Freshwater Policy Statement 2011 explains that an
objective of the policy is “to safeguard the life-supporting capacity, ecosystem

processes and indigenous species including their associated ecosystems of fresh

water, in sustainably managing the use and development of land, and of*®

. 14
of contaminants”.

discharges

[43] The objectives of the Freshwater Policy Statement 2011 recorded in
Objective A2 include maintaining or improving the overall quality of freshwater

while:®

@ protecting the quality of outstanding freshwater bodies...

(c) improving the quality of fresh water in water bodies that have been
degraded by human activities to the point of being over-allocated.*®

[44] Policy Al refers to:*

. every regional council making or changing regional plans to the extent
needed to ensure the [Regional Council’s] plans:

@) establish freshwater objectives and set freshwater quality limits for
all bodies of fresh water in their regions to give effect to the

objectives in this national policy statement, having regard to at least
the following:

(i) the connection between water bodies

(b) establish methods (including rules) to avoid over-allocation.
[45] Policy A2 states that:®

Where water bodies do not meet the freshwater objectives made pursuant to
Policy Al, every regional council is to specify targets’® and implement

13
14
15
16

The inclusion of the word “of” appears to be a drafting error.

National Policy Statement Freshwater Management 2011, Objective Al at 6.

National Policy Statement Freshwater Management 2011, Objective A2 at 6.

Over-allocation is defined in the Freshwater Policy Statement 2011 to mean “where the resource:
(a) has been allocated to uses beyond a limit or

(b) is being used to a point where a freshwater objective is no longer being met”.

National Policy Statement Freshwater Management 2011, Policy Al at 6.

National Policy Statement Freshwater Management 2011, Policy A2 at 6.

“Target” is defined in the Freshwater Policy Statement 2011 to mean “a limit which must be met
at a defined time in the future. This meaning only applies in the context of over-allocation”.

17
18
19



methods (either or both regulatory and non-regulatory) to assist the
improvement of water quality in the water bodies, to meet those targets, and
within a defined timeframe.

[46] Policy A3 refers to regional councils:?

@) imposing conditions on discharge permits to ensure the limits and
targets specified pursuant to Policy Al and Policy A2 can be met and

(b) where permissible, making rules requiring the adoption of the best
practicable option to prevent or minimise any actual or likely
adverse effect on the environment of any discharge of a contaminant
into fresh water, or onto or into land in circumstances that may result
in that contaminant (or, as a result of any natural process from the
discharge of that contaminant, any other contaminant) entering fresh
water.

[47] Policy C1 refers to regional councils:*

... managing freshwater and land use and development in catchments in an
integrated and sustainable way, so as to avoid, remedy or mitigate adverse
effects, including cumulative effects.

[48] Many of the objectives and policies in the Freshwater Policy Statement 2011
are replicated in the policies and objectives set out in the Freshwater Policy
Statement 2014. However, Mr Robinson, senior counsel for the Regional Council
and Investment Company submitted that there are important changes to the preamble
of the Freshwater Policy Statement 2014 and in Policies CA1 to CA4 in the
Freshwater Policy Statement 2014.

[49] It is accepted by the parties that there could be no appeal founded on the
Freshwater Policy Statement 2014. More challenging is the question of whether or
not the Board should, when reconsidering Rule TT1(j), give effect to the Freshwater
Policy Statement 2014 as opposed to the Freshwater Policy Statement 2011. |
consider this issue in paragraphs [178] to [184].

Proposed Plan 6

[50] The Regional Council’s approach to controlling periphyton in the lower

middle reaches of the Catchment Area involved controls on the amount of

20
21

National Policy Statement Freshwater Management 2011, Policy A3 at 6.
National Policy Statement Freshwater Management 2011, Policy C1 at 10.



phosphorous that could be discharged into waterways and limits on nitrate-nitrogen

levels. These were to be achieved through Proposed Plan 6 to the Regional Plan.??

[51] Proposed Plan 6 aimed to:

1)

@)

3)

(4)

(5)

(6)

give effect to the Freshwater Policy Statement 2011;

address water allocation and quality issues in the Catchment Area;

set water quality limits and targets for freshwater in the Catchment

Area;

set new water allocation limits in the Catchment Area;

increase minimum water flows in the Catchment Area; and

provide for future community irrigation schemes.

[52] These objectives are reflected in proposed new chapter 5.9 to the Regional

Plan which sets out the objectives, water quality policies and water quantity policies

for the Catchment Area. These objectives are also contained in proposed new

chapter 6.9 to the Regional Plan which sets out the Catchment Area rules relating to

land use, water quality and extraction of water.

[53] The Regional Council’s approach to Proposed Plan 6 focused upon nitrate-

nitrogen toxicity limits and include requirements that:

1)

@)

Farms over four hectares keep records so that nitrogen budgets could

be prepared every three years from 2008.

Industry best practice nitrogen leaching rates be included in the
Regional Plan by 2018.

22

The Regional Plan came into force in 2006.



(3) Leaching rates be complied with by 2020. Where those limits were
exceeded, resource consent would be required as would a farm
environment management plan that would take into account all
sources of nutrients for the farm activity and identify all relevant

nutrient management practices and mitigation measures.

4) Set a “maximum allowable zone load” for nitrogen in five water

management zones.

[54] The Regional Council’s approach to the management of nitrate-nitrogen was
described by the Board as “hands off” and involved a “single nutrient management

approach”, namely, the management of phosphorous only.

[55] Proposed Plan 6, as notified by the Regional Council had a number of

“conditions” in relation to nitrogen discharge.

[56] One condition allowed increases in nitrogen leaching in the following ways:

(1) An increase in nitrogen leaching to 15 kg/N/ha/year for the 750 to

850 properties currently leaching less than that amount;

(2) A 10 per cent increase in nitrogen leaching for dairy farms and

commercial vegetable cropping operations; and

3) A 30 per cent increase in nitrogen leaching for sheep and beef farms,
arable farms and cropping, mixed arable/livestock farms, permanent

horticulture crops, or forestry.

[57] The second condition required farm owners to demonstrate after 1 July 2018
that nitrogen leached from land was not causing or contributing to any measured
increase of leaching of nitrate-nitrogen into a waterway above limits specified for the

five water management zones depicted in the following map:
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Ruataniwha Water Storage Scheme

[58] At the same time the Regional Council was developing the strategy that
resulted in Proposed Plan 6. It also investigated ways of improving the quantity of
water available in the Catchment Area. These investigations identified 18 potential
dam sites and ultimately led to a proposal to produce a reliable supply of irrigation

water for approximately 25,000 hectares, mainly on the Ruataniwha Plains.



[59] The proposal which ultimately appealed to the Regional Council involves the
construction of a very large dam across the upper reaches of the Makaroro River.
This dam would be 83 metres high (at its deepest point), with a 505 metre wide crest
behind which 90 million cubic metres of water would be stored. The proposed dam
would use 37,500 cubic metres of concrete for the dam surface and foundations and

2.5 million cubic metres of rock and alluvial material for construction.

[60] The irrigation network would involve 36 kilometres of headrace canal and
primary pipeline and 121 kilometres of secondary distribution pipeline. Very
substantial earthworks would be needed to construct the headrace canal and pipeline

network.

[61] The Ruataniwha Water Storage Scheme would be constructed by the

Investment Company.

[62] The proposed dam would be the largest dam to be constructed under the

RMA and the largest one constructed in New Zealand for irrigation purposes.

[63] The Ruataniwha Water Storage Scheme would affect not only the Regional
Council, but also the Central Hawke’s Bay Council and the Hastings District

Council.

[64] In addition to providing irrigation directly to 25,000 hectares, further
farmland would be indirectly influenced so that the land use of the Catchment Area
would alter significantly. According to one economic assessment, of the land that
would be affected, 37 per cent would be able to be used for dairy farming, 32 per
cent for mixed and intensive arable farming, and the remaining 31 per cent would be

able to be used for mixed finishing farms, dairy support, orchards and vineyards.

[65] It is estimated that the dam and distribution network would cost
approximately $265 million. When on-farm costs are taken into account the total

cost of the entire project is likely to be in the vicinity of $650 million.



Board of Inquiry

[66] On 6 May 2014 the Regional Council lodged with the Environmental
Protection Authority (the EPA) its Proposed Plan 6 and a notice of request to alter a
designation in relation to the Ruataniwha Water Storage Scheme. At the same time
the Investment Company lodged with the EPA its 17 applications for resource
consent in relation to the Ruataniwha Water Storage Scheme. It was anticipated that
the Minister for the Environment would treat the Regional Council’s proposals and
the Ruataniwha Water Storage Scheme as matters of national significance under s
142 of the RMA and put in place the truncated process for determining the
applications set out in Part 6AA of the RMA.

[67] On 5 June 2013 the Ministers for the Environment and Conservation
concluded the Regional Council’s proposals and the applications relating to the
Ruataniwha Water Storage Scheme were matters of national significance and
referred them to the Board to determine. This was done pursuant to ss 142 and 147
of the RMA.

[68] The Board was established on 5 June and conducted its hearings between 18
November 2013 and 21 January 2014.

Draft report

[69] The Board released its draft report to the parties on 15 April 2014. In its draft
report the Board questioned the Regional Council’s approach to the management of
nitrate-nitrogen based on toxicity and suggested that an approach based on the
“ecological health” of the Catchment Area was more likely to give effect to the

Freshwater Policy Statement 2011.

[70] The Board recorded in its draft report that “all the expert witnesses seem to
be in agreement that a single nutrient approach [was] fraught with risk”.? The

Board said that a “single nutrient” management approach “would be unsustainable”

2 Draft Report and Decision of Board of Inquiry, 10 April 2014 at [345].



and that a “dual nutrient” management approach addressing both phosphorous and

nitrogen management would be required.?*

[71] The Board decided to set the following DIN limits in the five water

management zones depicted on the map following paragraph [57] of this judgment:
(1) 0.8 mg/l in relation to Zones 1, 2, 3 and 5.
(2) 0.50 mg/l in relation to Zone 4.

[72] These DIN limits were set out in Table 5.9.1B of Proposed Plan 6 as amended
by the Board in its draft report and contained limits that were significantly lower
than the nitrate-nitrogen targets proposed by the Regional Council in its notified
plan. This change was significant because the evidence before the Board suggested
that many farms in the Catchment Area were exceeding the DIN limits set by the
Board in its draft report and reflected the Board’s view that significant changes

needed to be made to the management of nitrogen in the Catchment Area.

[73] The Board also decided that compliance with nitrogen limits should be
permitted activities. The Board redrafted Rule TT1(j) of Proposed Plan 6 in the
following way:

J. For farm properties or farming enterprises exceeding 4 hectares in
area, after 1 June 2018, nitrogen leached from the land shall not be
demonstrated [Footnote] to be causing or contributing to any
measured exceedence of the Table 5.9.1B limits for the 95th
percentile concentration of nitrate-nitrogen or the limit for dissolved
inorganic nitrogen in any mainstem (sic) or tributary of a river or to
any measured exceedence of the Table 5.9.2 groundwater quality
limits for nitrate-nitrogen [Footnote].

Footnote: “Demonstrated” means as a result of monitoring and/or
modelling undertaken by the Hawke’s Bay Regional Council.
Individual land owners seeking Certificates of Compliance under
Rule TT1 will not be required to undertake any modelling or water
quality monitoring themselves.

Footnote: By 30 June 2018 [the Regional Council] will develop a
Procedural Guideline in collaboration with primary sector
representatives setting out how POL TT4(1)(d) and conditions (k)
and () of Rule TT1 will be implemented. The Guideline will

?* Draft Report and Decision of Board of Inquiry, 10 April 2014 at [346].



include, but not be limited to: the process for monitoring water
quality trends and alerting affected farming properties if water
quality limits are being approached; delineation of the captured zone
for the relevant water body (the area of groundwater or surface water
contributing to the particular part of the water body in question);
and, where Rule TT2 is triggered, an adaptive management process
for reducing nitrogen leaching from affected farming properties
based on the implementation of progressively more stringent on-
farm management practices.

[74] The Board also decided that the provisions of Rule TT1 of Proposed Plan 6 as
notified by the Regional Council were not appropriate because they set a catchment-
wide leaching rate which would benefit farmers whose properties had existing high
levels of nitrogen leaching. Instead, in its draft report, the Board adopted a

management system for leaching rates for nitrogen based upon the LUC.

[75] The land use leaching rates adopted by the Board in its draft report referred to
eight classes of land use in the LUC system. The rates adopted by the Board in

relation to each land use class were:

LUC Class | 1l 1l v \% VI VI VIII
Rate 30.1 27.1 24.8 20.7 20 17 11.6 3
(kg/halyear)

[76] These limits were incorporated by the Board in its draft report into:
(1) Table 5.1.D of Proposed Plan 6; and

2 Condition 4A of the Ruataniwha Water Storage Scheme, Schedule
Three.

Further submissions
[77] When releasing the draft report the EPA was required to:*®

invite the persons to whom it sends the draft report to send any comments on
minor or technical aspects of the report to the EPA no later than 20 working
days after the date of the invitation.

% Resource Management Act 1991, s 149Q(4).



[78] The Board received further submissions from 28 parties, including the

Regional Council and the Investment Company.

[79] In its submissions the Regional Council “explained that there was an
unintended consequence” of Rule TT1(j) as drafted by the Board. The Regional
Council explained that an effect of the alterations to Proposed Plan 6 made by the
Board in its draft report would mean farming properties over four hectares that were
causing or contributing to an excess of the specified DIN levels would become either
discretionary activities or non-complying activities. The Regional Council explained
that this was likely to require approximately 615 farms to need resource consent

from the Regional Council.

[80] The Regional Council suggested that the Board’s draft TT1(j) appeared to be
inconsistent with the Board’s desire to set a “pragmatic” DIN limit and balance the

ecological health of the Catchment Area with more intensive land use.?®

[81] The Regional Council suggested two remedies to the perceived problem.

Those two remedies were:

(1) that the Board direct the Regional Council to fix an in-stream DIN
limit that more closely reflected existing water quality and provided

for reasonable land use intensification to occur; or

(2) approach the 0.8 mg/l DIN “limit” as an “indicator” rather than as a

strictly regulated limit.
The Regional Council preferred the second of these two options.

Final report

[82] On 18 June 2014 the Board delivered its final report.

[83] The Board acknowledged in its report that one of the most contentious

features of Proposed Plan 6 was the Regional Council’s intended approach to

% Draft Report and Decision of the Board of Inquiry, 10 April 2014 at [330].



managing phosphorous and nitrogen. The Board reiterated its comments in its draft
report that the Regional Council’s proposed plan adopted a “single nutrient”
approach focusing on the management of phosphorous and that the Regional
Council’s proposal involved nitrogen controls being employed to avoid the toxicity

effects of nitrogen on aquatic ecology.

[84] The Board maintained is rejection of this approach in favour of what it
described as a “dual nutrient” control which involved the management of both
phosphorous and nitrogen. Rather than basing nitrogen limits on toxicity, the Board
took what it described as “in-stream ecological health” as the basis for the levels of

nitrogen. With the exception of one zone, DIN levels were set at 0.8 mg/I.

[85] The exception was the zone in the headwaters of the Catchment Area where
the limit was set at 0.50 mg/l. On the basis of comments it received in relation to its
draft report the Board decided not to continue with its initial proposal which would
have required individual farmers in four catchment areas to meet the 0.8 mg/l DIN
limits. Instead, leaching rates for nitrogen based on the LUC classification system
were adopted and incorporated by the Board into Proposed Plan 6. Further, the
Board included a requirement for all farms within the Catchment Area that exceeded

four hectares to prepare a farm environment management plan.

[86] The Board explained it would achieve its objectives by introducing a factual
deeming qualification to Rule TT1(j). The Board:?’

decided to add a proviso to Rule TT1(j) to the effect that a farm property or
farming enterprise shall be deemed to be not contributing to an exceedence
of the DIN limit in Table 5.9.1B if it complies with the LUC leaching rates
in Rule TT1(d).

[87] The Board summarised its new position in the following way:*®

... [A] farm property or farming enterprise which does not exceed the LUC
leaching rates in Table 5.9.1D will not require a resource consent by virtue
of Rule TT1(j). Conversely, if a resource consent is required the fact that the
farm is upstream of a nitrogen “hotspot” can be taken into account when the
resource consent application is considered.

7" Final Report and Decisions of the Board of Inquiry, 18 June 2014 at [449].
% At[450].



[88] Rule TTI1(j) as it emerged from the Board’s final report reads:

J. For farm properties or farming enterprises exceeding 4 hectares in
area, after 31 May 2020, nitrogen leached from the land shall be
demonstrated [Footnote 1] to be not causing or contributing to any
measured exceedence of the Table 5.9.1B limits for the 95"
percentile concentration of nitrate-nitrogen or the limit for [DIN] in
any mainstream or tributary of a river or to any measured
exceedence of the Table 5.9.2 groundwater quality limits for nitrate-
nitrogen provided that a farm property or farming enterprise shall be
deemed to be not contribution to an exceedence of the DIN limit in
Table 5.9.1B if it complies with Rule TT1(d).[Footnote 2]

Footnote 1: “Demonstrated” means as a result of monitoring and/or
modelling undertaken by the Hawke’s Bay Regional Council.
Individual land owners seeking Certificates of Compliance under
Rule TT21 will not be required to undertake any modelling or water
quality monitoring themselves.

Footnote 2: By May 2018 HBRC will develop a Procedural
Guideline in collaboration with primary sector representatives
setting out how POL TT4(1)(h) and conditions (j) and (k) of Rule
TT1 will be implemented. The Guideline will include, but not be
limited to the process for monitoring water quality trends and
alerting affected farming properties if water quality limits are being
approached; delineation of the capture zone for the relevant water
body (the area of groundwater or surface water contributing to the
particular part of the water body in question); and, where Rule TT2
is triggered, an adaptive management process for reducing nitrogen
leaching from affected farming properties based on the
implementation of progressively more stringent on-farm
management practices.

[89] Table 5.9.1B sets out the LUC rates which | have explained in paragraph [75]
of this judgment.

[90] The key effect of the changes made by the Board to Rule TT1(j) was that
farms over four hectares no longer have to comply with the DIN limits provided they

comply with the LUC leaching rates.

[91] The Board increased the volume of ground water from the Ruataniwha
aquifer that might be consented to for irrigation purposes from a proposed 28.5
million cubic metres per year to 43.5 million cubic metres per year provided that any
reduction in surface water flows was compensated from deep ground water or

storage.



[92] When issuing the consents for the Ruataniwha Water Storage Scheme the
Board synchronised the terms of consent with Rule TT1(j). The Board said that in
light of its approach to Rule TT1(j) in the Regional Plan “the same philosophy
should apply to farms within the [Ruataniwha Water Storage Scheme]”.”® The Board
therefore deleted the references to DIN limits for farms within the Ruataniwha Water
Storage Scheme which had formed part of the terms of consent in the Board’s draft

report.

Appeals
Criteria

[93] Sections 149V and 299 of the RMA permits appeals from the Board’s

decision to the High Court “on a question of law”. %

[94] An appeal on a question of law may arise where the Board has:
(1)  misinterpreted the law;* or
(2)  incorrectly applied the law;* or

(3) taken into account matters which it should not have taken into

account:* or

4) failed to take into account matters which it should have taken into

account:®* or

(5) reached a factual finding that was “so insupportable — so clearly

untenable — as to amount to an error of law”.>

2 Final Report and Decisions of the Board of Inquiry, 18 June 2014 at [1253].

% Resource Management Act 1991, s 299(1).

31 Bryson v Three Foot Six Ltd [2005] NZSC 34, [2005] 3 NZLR 721.

%2 Countdown Properties (Northlands) Ltd v Dunedin City Council [1994] NZRMA 145 (HC) at
153.

Countdown Properties (Northlands) Ltd v Dunedin City Council, above n 32.

Bryson v Three Foot Six Ltd, above n 31 and Lambton Quay Properties Nominee Ltd v
Wellington City Council [2014] NZHC 878, [2014] NZRMA 257.

Bryson v Three Foot Six Ltd, above n 31, at [26] and Lambton Quay Properties Nominee Ltd v
Wellington City Council, above n 34.
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[95]

The Supreme Court has made it clear:*®

An appeal cannot however be said to be on a question of law where the
factfinding Court has merely applied law which it has correctly understood
to the facts of an individual case. It is for the Court to weigh the relevant
facts in the light of the applicable law. Provided that the Court has not
overlooked any relevant matter or taken account of some matter which is
irrelevant to the proper application of the law, the conclusion is a matter for

the fact-finding Court, unless it is clearly insupportable.

Grounds of appeal

[96] Fish and Game has argued the Board made six errors of law, which it has

posed as questions.

[97] The six questions asked by Fish and Game are:

(1)

(@)

3)

(4)

()

Did the submissions of the Regional Council on the Board’s draft
report go beyond the scope of lawful comments pursuant to s 149Q(4)
and (5) of the RMA and as a result, did the Board exceed its

jurisdiction?

Was the Board’s decision to consider the comments of the Regional

Council and act on them in the way that it did procedurally unfair?

Is the factual deeming provision of Rule TT1(j) consistent with the
requirement in s 5(2)(c) of the RMA to avoid remedy or mitigate

adverse effects?

Does the amendment to Rule TT1(j) meet the provisions of s 66(1) of
the RMA?

Given the amendment to Rule TT1(j) do the provisions of Proposed
Plan 6 give effect to Policy A2 of the Freshwater Policy Statement
20117

% Bryson v Three Foot Six Ltd, above n 31, at [25].



(6)

In relation to deletion of the DIN limit from condition 5 of the
Ruataniwha Water Storage Scheme consent conditions did the Board
fail to have regard to Objectives Al, A2(c) and Policy C1 of the
Freshwater Policy Statement 2011 and Objective TT1(a), Objective
TT2 and Policies TT1(1)(a) and TT6 of Proposed Plan 6?

[98] Forest and Bird has pursued four grounds of appeal, which it has also framed

as questions.

[99] The four questions asked by Forest and Bird are:

1)

@)

3)

(4)

Did the Board err by not satisfying itself that the methods that it
approved in Proposed Plan 6 give effect to the Freshwater Policy
Statement 2011 requirements to avoid allocation beyond the DIN
limit, and to achieve the DIN limit target (where water is already

over-allocated) within the defined timeframe?

Did the Board err in granting consent to the Ruataniwha Water
Storage Scheme, and in the conditions imposed by having regard to
the provisions of Proposed Plan 67

Could the Board have logically found that the Ruataniwha Water
Storage Scheme was “entirely consistent” with the outcome sought to
be achieved by the Freshwater Policy Statement 2011 given its
finding that an in-stream DIN limit and target of 0.8 mg/l was

required to give effect to the Freshwater Policy Statement 20117

Did the Board err when it failed to have regard to a consent decision-
making criteria relating to compliance with the DIN limit — which it
had approved as part of Proposed Plan 6 — when it decided to grant

consent to the Ruataniwha Water Storage Scheme?



[100] Environmental Defence has filed a cross-appeal under s 305 of the RMA.
Environmental Defence’s grounds of cross-appeal are contained in the following two

questions:

1) Did the Board err when it introduced a factual deeming provision for
Rule TT1(j) in its final decision?

(2) Did the Board err when, in issuing Objective TT1(f) of Proposed Plan
6 by failing to give effect to the directive language and priorities in
Objectives Al and A2 of the Freshwater Policy Statement 20117

[101] Fish and Game, Forest and Bird and Environmental Defence endorse each

other’s appeals and cross-appeals.

PART I1

JURISDICTION AND PROCEDURE

First and second grounds of appeal — Fish and Game

[102] The essence of the first ground of appeal advanced by Fish and Game is that
the submissions made by the Regional Council in relation to the Board’s draft report
relating to Rule TT1(j) exceeded the scope of s 149Q of the RMA. Fish and Game’s
case is that the Regional Council’s submissions on the draft report were more than
comments on “minor or technical aspects of the [draft] report” and that by
considering and adopting the Regional Council’s submissions the Board exceeded its

statutory jurisdiction.

[103] The second ground of appeal evolved during the course of the hearing into a
submission that in adopting the factual deeming provision to Rule TT1(j) of
Proposed Plan 6 the Board departed so significantly from its draft report that the
Board had a duty to consult with the parties before making its amendments. Fish
and Game says that the Board’s failure to re-consult with the parties about the terms

of Rule TT1(j) breached a basic principle of natural justice.



[104] These two grounds of appeal challenge the processes followed by the Board

when devising the final version of Rule TT1(j).

[105] In examining these grounds of appeal | shall first consider the scope of the
consultation provisions in s 149Q of the RMA and then consider the Board’s duty to

re-consult.

Draft report procedure in the RMA

[106] In 2009 a Technical Advisory Group reported to the Minister for the
Environment and recommended changes to a number of aspects of the RMA. One
recommendation was that the RMA be amended so that the opportunity to comment
on draft reports prepared by Boards of Inquiry would not be treated as an
opportunity “to try and challenge the Board’s decision as to whether or not the
application should be granted, and is confined to comments merely on the proposed
conditions”.*” This recommendation reflected the view that planning and consent
issues associated with projects of national significance should be determined

expeditiously.

[107] The Resource Management (Simplification and Streamlining) Amendment
Act 2009 adopted some of the recommendations contained in the Technical Advisory
Group’s report. As a result of that legislation s 149Q(4) of the RMA confines
comments on a Board of Inquiry’s draft report to “minor or technical aspects of the

[draft] report”. Section 149Q(5) of the RMA explains that:

Comments on minor or technical aspects of the report—

@) include comments on minor errors in the report, on the wording of
conditions specified in the report, or that there are omissions in the
report (for example, the report does not address a certain issue); but

(b) do not include comments on the board's decision or its reasons for
the decision.

[108] Parliament’s intention when passing the Resource Management

(Simplification and Streamlining) Bill can be gleaned from the comments made by

3 Report of the Minister for the Environment’s Technical Advisory Group, February 2009 at 37.



the Hon Dr N Smith, the responsible Minister. During the Second Reading of the
Bill Dr Smith said the focus of the Bill was:®

... on reducing the costs, reducing the delays, and reducing the uncertainties
of the Act without compromising its underlying environmental integrity.
[The] bill is about addressing the vexatious, frivolous, and anti-competitive
objections that can add tens of thousands of dollars to the costs of ratepayers
and consent applicants. [The] bill is about getting a single-step process in
place to enable major infrastructure projects to get consent in a more timely
way. We want to consign to history the notion that it takes longer to get a
resource consent for a piece of infrastructure than it takes to actually build it.

Analysis

[109] The Board was alert to the limits of any submissions in relation to its draft
report. In its final report the Board recorded that it had not considered a number of
submissions that failed to comply with s 149Q(4) and (5) of the RMA but that it had
considered all the comments that were within the scope of the statutory limits
contained in s 149Q(4) and (5).%*

[110] In its draft report the Board clearly accepted the submissions from Fish and
Game that nitrogen in the Catchment Area needed to be carefully controlled and that

the Proposed Plan 6 notified by the Regional Council was inadequate.

[111] It became apparent to the Board when considering submissions on its draft
changes to Rule TT1(j) of Proposed Plan 6 that the way its findings were to be
implemented needed to be re-examined. However, it is clear the Board did not resile
from its fundamental finding that nitrogen levels in the Catchment Area required far
more careful management than had been envisaged in the Proposed Plan 6 notified

by the Regional Council.

[112] The Regional Council’s submissions on the Board’s draft report pointed out
that the Board’s proposed change to Rule TT1(j) in Proposed Plan 6 would have had
the unforeseen consequence of requiring 615 farms to obtain resource consent from
1 June 2018.

% (9 September 2009) 657 NZPD 6133.
% Final Report and Decisions of the Board of Inquiry, 18 June 2014 at [135] and [137].



[113] In its final report the Board acknowledged that the Regional Council had

identified an “unintended consequence” that “needed to be corrected”.*

[114] T am satisfied the Regional Council drew the Board’s attention to a
consequence of the draft report that the Board had not appreciated and which was not

consistent with the Board’s reasons for its proposed changes to Rule TT1(j).

[115] In this respect the Regional Council’s submissions were in the form of a legal
interpretation of the consequences which would follow from the Board’s re-drafting
of Rule TT1(j). A legal interpretation can be fairly categorised as a “technical”

submission.*

[116] I therefore conclude that the submissions made by the Regional Council in
relation to the Board’s draft report relating to Rule TT1(j) were within the scope
permitted by s 149Q(4) and (5) of the RMA and that the Board made no error of law
by receiving and considering the Regional Council’s submissions in relation to Rule

TT1()).

Duty to re-consult

[117] Although s 149Q of the RMA envisages limited opportunity to comment on a
Board’s draft report, s 149Q does not purport to override a Board’s duty to adhere to

the principles of natural justice.

[118] Fairness is at the heart of the issue.*” Those who have a right to be consulted
must be given an adequate opportunity to express their views and to influence the
decision-maker.** An assessment of whether or not a decision-maker has acted fairly

is a quintessential judicial task that is highly influenced by context.**

[119] There have been various formulations of the duty to re-consult when

circumstances have changed between the initial consultation and the basis upon

0" Final Report and Decisions of the Board of Inquiry, 18 June 2014 at [448].

' See definition of “technical” “The Concise Oxford Dictionary” (Ninth ed, Clarendon Press,
Oxford, 1995).

# R v Monopoly’s Commission ex parte Elders [1986] QBD 451 at 461.

* R London Borough of Islington ex parte East [1996] ELR 74 (QBD) at 88D.

* R Secretary of State ex p Islam [1994] ELR 111 (QBD) at 118.



which a decision is based. In Smith, R (on the application of) v East Kent Hospital
NHS Trust the Court suggested that the need for re-consultation occurred “if there
was a fundamental difference” between a proposal consulted upon and the basis

upon which the decision-maker made his or her decision.*

[120] In some New Zealand decisions the scope of a decision-maker’s duty to re-
consult echoes the United Kingdom position to some extent.** There can be no
doubt a decision-maker must re-consult if the final decision differs in a fundamental
way from the decision which was indicated at the time of consultation. However
some New Zealand decisions suggest the duty is engaged at a lower threshold. For
example, in Air New Zealand Ltd v Nelson Airport Ltd Miller J found that further
consultation might have been required if advice contained in a report already in the

decision-maker’s possession differed in a “material[ly] adverse way”.*’

[121] | have previously concluded that the approach taken by Miller J best
addresses the need to ensure fairness to those who are consulted and affected by an
administrative decision.”®> The RMA acknowledges that during the decision-making
process, entities such as the Board must act fairly.*® Section 149Q is not isolated
from the principles of natural justice.® The principles of natural justice required the
Board to provide the affected parties with an opportunity to comment on material

changes to the Board’s decision.™

* gmith, R (on the application of) v East Kent Hospital NHS Trust [2002] EWHC 2640 (Admin)
(QBD) at [45].

% See for example MclInnes v Minister of Transport [2001] 3 NZLR 11 (CA) at [16] and Contact
Energy Ltd v Electricity Commission HC Wellington CIV-2005-485-624, 29 August 2005 at
[30]-[36].

7 Air New Zealand Ltd v Nelson Airport Ltd HC Nelson CIV-2007-442-584, 27 November 2008 at
[50]. See also Leigh Fishermen'’s Association Inc v Minister of Fisheries HC Wellington
CP266/95, 11 June 1997 at 29 in which McGechan J considered further consultation was
required for “a new matter, and not one on which the Minister safely could assume the Leigh
fishermen would be unconcerned”.

8 Accountants First Ltd v Commissioner of Inland Revenue [2014] NZHC 2446.

* Resource Management Act 1991, s 39(1)(e); Denton v Auckland City [1969] NZLR 256 (SC).

%0 See Cambridge Water Co Ltd v Eastern Counties Leather plc [1993] UKHL 12, [1994] 2 AC
264.

51 New Zealand Co-operative Dairy Co Ltd v Commerce Commission [1992] 1 NZLR 601 (HC).



Analysis

[122] There are two reasons why | have concluded the Board breached its duty to

re-consult when it re-constructed Rule TT1(j) in its final report:

(1) First, the final version of Rule TT1(j) devised by the Board was
materially different from the draft Rule TT1(j) issued by the Board. |

will deal with this point under the heading of “materiality”.

(2) No party had submitted that the Board should re-draft Rule TT1(j) in
the way it emerged in the Board’s final report and no party had an
opportunity to make submissions on the new version of Rule TT1(j).
I will deal with this point under the heading of “fairness” which, as I
have said in paragraph [118] underpins a decision-maker’s duty to re-

consult.

Materiality

[123] Mr Robinson emphasised that the Board’s approach in its final report to the

management of DIN must be viewed in context.

[124] 1t was submitted on behalf of the Regional Council and the Investment
Company that Rule TT1(j) is part of an integrated approach adopted by the Board to
the management of nitrogen in the Catchment Area. The Board itself explained that
it was introducing:>

... [A]n integrated regime involving [farm environment management plans],

LUC based nitrogen leaching rates, phosphorous management, and nutrient

budgeting involving both nitrogen and phosphorous.
[125] The Board explained that Rule TT1(j) was devised after it had “evaluated a
number of options ranging from a more regulated land use regime to a less regulated

regime.”®

52 Final Report and Decisions of the Board of Inquiry, 18 June 2014 at [747].
3 At[747].



[126] The Board also explained that when viewed in an overall and integrated

manner:>*

... [TThe provisions of [Proposed Change 6] will allow for more intensive
use and development while giving effect to the [Freshwater Policy Statement
2011] by safeguarding the environment.

[127] Mr Robinson submitted that the appellants’ attack on the way Rule TT1(j) is
worded in the Board’s final report fails to recognise that Rule TTL1(j) is just one part

of an integrated response to the problems of water quality in the Catchment Area.

[128] Mr Robinson also pointed out that:

1) no party had sought that Rule TT1(j) should require farms greater
than four hectares that contributed in excess of the specified DIN

limits should be required to obtain a resource consent; and

(2) Fish and Game’s own expert witness supported the use of LUC
leaching rates to control nitrogen in the Catchment Area.

[129] Al respondents submitted that when Rule TT1(j) is viewed in context it
becomes apparent that any errors in that rule are insignificant and do not need to be

revisited.

[130] In my assessment, when the Board inserted the factual deeming provision
into Rule TT1(j) it made a significant change from its draft decision. The principal
consequence of the Board’s final version of Rule TT1(j) is that farms over four
hectares which comply with the LUC leaching rates are deemed to comply with the
in-stream DIN limits even though those farms are in fact not complying with the
DIN limits.  The principles of natural justice required the Board to provide the
affected parties with an opportunity to comment on this material change to Rule
TT1(j) that has the impact of altering in a significant way the Regional Council’s

ability to control nitrogen in waterways in the Catchment Area.

*  Final Report and Decisions of the Board of Inquiry, 18 June 2014 at [751].



Fairness

[131] No party argued for or anticipated the changes which the Board made to Rule
TT1(j) in its final report. No party therefore had the opportunity to comment on and

influence the Board’s thinking on the contents of the final version of Rule TT1(j).

[132] | appreciate the Board was required to deliver its report in accordance with
strict time limits. However, it is significant that two days after the Board released its
draft report the Supreme Court delivered its decision in Environmental Society Inc v
New Zealand King Salmon Co Ltd (King Salmon).>®> The Board appreciated that the
Supreme Court’s judgment in King Salmon could have significant implications for its
final report. Accordingly, on 7 May 2014 the Board issued a minute in which it
invited comments from the parties on how the Supreme Court’s judgment should be
interpreted and how it affected the Board’s draft decision. The parties availed
themselves of this opportunity and filed submissions relating to the King Salmon
decision by 16 May 2014. This approach by the Board demonstrates its appreciation
that it could require submissions from all parties when considering significant
matters that had not been before the parties previously. In addition, the consultation
which required the parties to make submissions to the Board on an important matter
was able to occur within a short timeframe. A similar opportunity should have been
afforded to the parties in relation to the Board’s changes to Rule TT1(j).

[133] | therefore conclude that the Board erred in law when it incorporated the
factual deeming provision into Rule TT1(j) without consulting with the parties. As a
consequence the Board will need to reconsider Rule TT1(j) and devise an
appropriate method for managing DIN levels in the Catchment Area. This will need
to be achieved after providing the parties with an opportunity to make submissions

on the future content and scope of Rule TTL(j).

%> Environmental Defence Society Inc v New Zealand King Salmon Company Ltd (King Salmon)

[2014] NZSC 38, [2014] 1 NZLR 593.



PART Il

RULE TT1(j)

Third ground of appeal — Fish and Game

Fourth ground of appeal — Fish and Game

Fifth ground of appeal — Fish and Game

First ground of appeal —Forest and Bird

First ground of cross-appeal — Environmental Defence

[134] In Part Il of this judgment | determined the Board must reconsider
Rule TT1(j). In view of that decision, | will address the remaining grounds of appeal

in a way that is designed to assist the Board in its deliberations.

[135] The third ground of appeal advanced by Fish and Game asks if the factual
deeming provision of Rule TT1(j) in the Board’s final report complies with s 5(2)(c)
of the RMA. That section requires those who apply the RMA to avoid, remedy or

mitigate any adverse effects of activities on the environment.

[136] The fourth ground of appeal from Fish and Game asks if the factual deeming
provision of Rule TT1(j) in the Board’s final report complies with s 66(1) of the
RMA. That section provides that any changes to a regional plan have to comply
with a number of provisions in the RMA, including the provisions of Part Il of that
Act and the contents of any evaluation report prepared in accordance with s 32 of the
RMA

32 Requirements for preparing and publishing evaluation reports

(1) Anevaluation report required under this Act must—

(a) examine the extent to which the objectives of the proposal being evaluated are the most
appropriate way to achieve the purpose of this Act; and

(b) examine whether the provisions in the proposal are the most appropriate way to achieve the
objectives by—

(i) identifying other reasonably practicable options for achieving the objectives; and

(if) assessing the efficiency and effectiveness of the provisions in achieving the
objectives; and

(iif) summarising the reasons for deciding on the provisions; and

(c) contain a level of detail that corresponds to the scale and significance of the environmental,
economic, social, and cultural effects that are anticipated from the implementation of the
proposal.

(2) An assessment under subsection (1)(b)(ii) must—

(@) identify and assess the benefits and costs of the environmental, economic, social, and
cultural effects that are anticipated from the implementation of the provisions,
including the opportunities for—

(i) economic growth that are anticipated to be provided or reduced; and



[137] The fifth question of law posed by Fish and Game asks if the factual deeming
provision of Rule TTI(j) contained in the Board’s final report gives effect to
Policy A2 of the Freshwater Policy Statement 2011. This ground of appeal relies on
s 66(3)(a) of the RMA which requires regional plans to give effect to any national

policy statement.

[138] The first question of law advanced by Forest and Bird asks if the factual
deeming provision of Rule TT1(j) contained in the Board’s final report gives effect
to Objectives Al and A2(c) and Policies Al(b) and A2 of the Freshwater Policy
Statement 2011.

[139] The first ground of cross-appeal advanced by Environmental Defence asks if
the Board erred in law when it incorporated the factual deeming provision into Rule
TT1() in its final report.

[140] There are three themes to the grounds of appeal and cross-appeal in Part 111
of this judgment. Those themes all relate to the factual deeming provision of Rule
TT1(j) in the Board’s final report. The three themes can be conveniently considered

by answering the following questions:

(1) Did the Board properly apply Part 2 of the RMA?

(2) Did the Board properly apply the Freshwater Policy Statement 20117

(i) employment that are anticipated to be provided or reduced; and

(b) if practicable, quantify the benefits and costs referred to in paragraph (a); and

(c) assess the risk of acting or not acting if there is uncertain or insufficient information
about the subject matter of the provisions.

(3) If the proposal (an amending proposal) will amend a standard, statement, regulation, plan,
or change that is already proposed or that already exists (an existing proposal), the
examination under subsection (1)(b) must relate to—

(a) the provisions and objectives of the amending proposal; and

(b) the objectives of the existing proposal to the extent that those objectives—
(i) are relevant to the objectives of the amending proposal; and
(ii) would remain if the amending proposal were to take effect.

(4) If the proposal will impose a greater prohibition or restriction on an activity to which a
national environmental standard applies than the existing prohibitions or restrictions in that
standard, the evaluation report must examine whether the prohibition or restriction is
justified in the circumstances of each region or district in which the prohibition or
restriction would have effect.



(3) Did the Board make any other legal error when it inserted the factual

deeming provision into Rule TT1(j)?

Did the Board properly apply Part 2 of the RMA?

[141] The essence of the third question of law advanced by Fish and Game is that
the factual deeming provision of Rule TTI1(j) in the Board’s final report does not
comply with s 5(2)(c) of the RMA, the contents of which | explain in paragraph
[144].

[142] Fish and Game submit that the effect of the factual deeming provision in Rule
TT1(j) is that a significant number of farm properties within the Catchment Area will
be deemed to comply with the DIN discharge limit when in fact they are not doing
so. From this position Fish and Game submit that the factual deeming provision

does not comply with the purposes set out in s 5(2)(c) of the RMA.

[143] Section 5(2)(c) of the RMA must be read in context. Section 5(1) explains
that the RMA’s purpose is to promote sustainable management of natural and

physical resources.

[144] “Sustainable management” is defined in s 5(2) of the RMA as:

... managing the use, development, and protection of natural and physical
resources in a way, or at a rate, which enables people and communities to
provide for their social, economic, and cultural wellbeing and for their health
and safety while—

@) Sustaining the potential of natural and physical resources (excluding
minerals) to meet the reasonably foreseeable needs of future
generations; and

(b) Safeguarding the life-supporting capacity of air, water, soil, and
ecosystems; and

(c) Avoiding, remedying, or mitigating any adverse effects of activities
on the environment.

[145] In King Salmon the Supreme Court explained that s 5 of the RMA is a

carefully formulated statement of principle that:


http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?ersKey=23_T20964750605&backKey=20_T20964750614&homeCsi=274497&A=0.18757310218249168&urlEnc=ISO-8859-1&&dpsi=0069&remotekey1=REFPTID&refpt=1991A69S2:NATURAL_AND_PHYSICAL_RESOURCES&service=DOC-ID&origdpsi=0069
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?ersKey=23_T20964750605&backKey=20_T20964750614&homeCsi=274497&A=0.18757310218249168&urlEnc=ISO-8859-1&&dpsi=0069&remotekey1=REFPTID&refpt=1991A69S2:NATURAL_AND_PHYSICAL_RESOURCES&service=DOC-ID&origdpsi=0069
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?ersKey=23_T20964750605&backKey=20_T20964750614&homeCsi=274497&A=0.18757310218249168&urlEnc=ISO-8859-1&&dpsi=0069&remotekey1=REFPTID&refpt=1991A69S2:MINERAL&service=DOC-ID&origdpsi=0069
http://www.lexisnexis.com/nz/legal/search/enhRunRemoteLink.do?ersKey=23_T20964750605&backKey=20_T20964750614&homeCsi=274497&A=0.18757310218249168&urlEnc=ISO-8859-1&&dpsi=0069&remotekey1=REFPTID&refpt=1991A69S2:ENVIRONMENT&service=DOC-ID&origdpsi=0069

1)

(2)

3)

(4)

()

is intended to guide those who make decisions under the RMA rather

than act as an aid to interpretation;”’

the word “while” in the definition of “sustainable management”

means “at the same time as”;58

the word “avoiding” in “avoiding, remedying, or mitigating” in s

5(2)(c) means “not allowing” or “preventing the outcome of’ 99

the words “remedying” and “mitigating” in s 5(2)(c) indicate that
development and uses of natural and physical resources which might
have adverse effects if they are not avoided, could be permitted if

they are mitigated and/or remedied;®® and

the use of the word “protection” in the phrase “use, development and
protection of natural and physical resources” and the use of the word
“avoiding” in s 5(2)(c) of the RMA indicate particular environments
may need to be protected from the adverse effects of activities in
order to implement the policy of sustainable management. The
Supreme Court explained “the definition [of sustainable management]
indicates that environment protection is a core element of sustainable
management, so that a policy of preventing the adverse effects of
development on particular areas is consistent with sustainable

management”.61

[146] Sections 6, 7 and 8 supplement s 5 of the RMA by expanding on the

obligations of those who administer the RMA.

[147] Section 6 of the RMA directs decision-makers to “recognise and provide for”

certain matters of national importance including:

57

58
59
60
61

Environmental Defence Society Inc v New Zealand King Salmon Company Ltd (King Salmon),
above n 55, at [24](a).

At [24](c).

At [24](b) and [92]-[97].

At [24](b).

At [24](d) and [148].



@ The preservation of the natural character of ... rivers and their
margins, and the protection of them from inappropriate subdivision,
use, and development:

(c) The protection of areas of ... significant habitats of indigenous
fauna:

(d) The maintenance and enhancement of public access to and along ...
rivers:

[148] Section 7 of the RMA requires decision-makers to “have particular regard to”

11 specified matters including:

(b) The efficient use and development of natural and physical resources:

(d) Intrinsic values of ecosystems:

()] Maintenance and enhancement of the quality of the environment:
(9) Any finite characteristics of natural and physical resources:
(h) The protection of the habitat of trout and salmon:

(1) The effects of climate change:

[149] Section 8 of the RMA requires those exercising functions and powers under
the Act “take into account the principles of the Treaty of Waitangi (Te Tiriti o
Waitangi)”.

[150] In summary, s 5(2) of the RMA “contemplates environmental preservation

and protection as an element of sustainable management of natural and physical

resources. This is reinforced by the terms of s 6(a) and (b)”,%? which, although not

giving “primacy to preservation or protection [means] that provision must be made

for preservation and protection as part of the concept of sustainable management”.®®

62 Environmental Defence Society Inc v New Zealand King Salmon Company Ltd (King Salmon),
above n 55, at [146].
8 At[149].
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[151] It is against this statutory background that I turn to consider whether the
factual deeming provision in Rule TT1(j) complies with s 5(2)(c) of the RMA.

[152] | agree with Fish and Game that the factual deeming provision in Rule TT1(j)
undermines the Regional Council’s ability to effectively monitor water quality in the
Catchment Area. In particular, a consequence of the way Rule TT1(j) is framed is
that if a farm owner causes or contributes to the specified DIN limits being exceeded
but nevertheless complies with the leaching limit set in Table 5.9.1D of the Regional
Plan then the Regional Council will be unable to require farm owners to avoid,
remedy or mitigate their contribution to DIN entering waterways in the Catchment

Area.

[153] This consequence is not consistent with the Regional Council’s obligation

under s 5(2)(c) of the RMA.

Did the Board properly apply the Freshwater Policy Statement 2011?

[154] Section 67(3)(a) of the RMA requires a regional plan to give effect to any

national policy statements.

[155] The fifth question of law advanced by Fish and Game, the first question of
law advanced by Forest and Bird and the first cross-appeal from Environmental
Defence are all presented on the basis that the factual deeming provision in Rule
TT1(j) fails to comply with s 67(3)(a) of the RMA because it does not “give effect”

to specific provisions of the Freshwater Policy Statement 2011.

[156] In King Salmon the Supreme Court explained that on its face “give effect to”
in s 67(3)(a) of the RMA “... is a strong directive, creating a firm obligation on the
part of those subject to it”.** However, the Supreme Court also cautioned that the
implementation of a national policy will be affected by the contents of the policy.

Thus:%

% Environmental Defence Society Inc v New Zealand King Salmon Company Ltd (King Salmon),

above n 55, at [77].
% At[80].



A requirement to give effect to a policy which is framed in a specific and
unqualified way may, in a practical sense, be more prescriptive than a
requirement to give effect to a policy which is worded at a higher level of
abstraction.

[157] It is thus necessary to examine the terms of the relevant provisions of the

Freshwater Policy Statement 2011.

[158] In undertaking this exercise the parties which supported the appeals and
cross-appeal sought to rely on the approach taken by the Supreme Court in King
Salmon when it interpreted and gave effect to the New Zealand Coastal Policy
Statement. The Supreme Court concluded that the New Zealand Coastal Policy
Statement contained objectives and policies which, while generally worded, were
intended to give substance to the principles of Part 2 of the RMA. In that case the
Supreme Court concluded that the failure by the Board and the High Court to give
effect to directives and policies in two provisions of the New Zealand Coastal Policy
Statement meant the Board and High Court had failed to give effect to that policy
and therefore did not comply with s 67(3)(a) of the RMA. Mr Matheson, senior
counsel for the Primary Production Interest Group shouldered many of the
arguments in support of the respondents’ position that the approach taken by the

Supreme Court in King Salmon could not be transposed upon the case before me.

[159] The arguments advanced on behalf of the Primary Production Interest Group
and other respondents can be distilled to nine key points.

[160] First, it was submitted Proposed Plan 6 needs to be read as a whole and effect
must be given to all relevant provisions of the Freshwater Policy Statement 2011. It
was stressed that it would be a mistake to focus only on the DIN limits in Proposed
Plan 6 when determining if Proposed Plan 6 complies with the Freshwater Policy
Statement 2011.

[161] Second, the Freshwater Policy Statement 2011 needs to be read as a whole
with particular care given to the language used in the relevant provisions in the
policy. It was stressed that the development of the Freshwater Policy Statement

2011 led to modification of the language which the Minister approved so that the



final version of the Freshwater Policy Statement 2011 recognises the importance of

sustainable management of natural resources.

[162] Third, the language of the Freshwater Policy Statement 2011 requires that it
be read in conjunction with Part 2 of the RMA.

[163] Fourth, even if the Freshwater Policy Statement 2011 is equated with the
New Zealand Coastal Policy Statement, it still needs to be read in conjunction with
Part 2 of the RMA because:

(1)  the Freshwater Policy Statement 2011 is not complete; and/or because

(2) reference needs to be made to Part 2 of the RMA to address
uncertainties about the meaning of provisions in the Freshwater
Policy Statement 2011.

[164] Fifth, in any event, while Part 2 of the RMA was a material part of the
Board’s decision, it was not used to override any part of the Freshwater Policy
Statement 2011 and therefore the Board’s approach was entirely consistent with that

of the Supreme Court in King Salmon.

[165] Sixth, Part 2 of the RMA allowed the Board to:

(1) set water quality limits, objectives, policies and rules in the Regional
Plan which reflected sustainable management just not aquatic

ecology;

(2) consider social and economic costs in setting the timeframes for water

quality limits to be met; and

3) develop a pragmatic approach that avoided unnecessary costs to

primary producers.



[166] Seventh, the factual deeming provision in Rule TT1(j) was an elegant
response to a problem which the Board had not foreseen. It was submitted the Board

correctly concluded:

1) The only way to control in-stream nitrogen was through land-based

controls (LUC and farm environmental management plans).

(2) Requiring resource consent because an in-stream limit was breached

would not ensure a reduction in nitrogen leaching.

(3) While resource consent would require farmers who exceeded DIN
limits to take additional steps it would not be possible for the
Regional Council to set controls on the land use activities that would

result in in-stream DIN limits being met.

[167] Eighth, the Board’s overall approach gave effect to the Freshwater Policy
Statement 2011 because the Board’s suite of controls will safeguard the ecology of

the Catchment Area.

[168] Ninth, how the Freshwater Policy Statement 2011 is applied is a matter of

“evaluative judgement” which the Board was best placed to make.

Analysis

[169] The Board recognised that it needed to give effect to the Freshwater Policy
Statement 2011 and expressly recorded that it believed its report did give effect to
that policy. Thus, for example, at paragraph [151] of its report the Board recorded
that when considering Proposed Plan 6 it placed the Freshwater Policy Statement
2011 “... at the forefront of its analysis of water quality, water quantity, integrated

2

management ...”. The Board said that by undertaking that analysis it was satisfied
that Proposed Plan 6, “as modified by the Board, gives effect to the [Freshwater

Policy Statement 2011] as required by s 67(3)(a) of the RMA”.

[170] In my assessment, the Board correctly recognised the need to give effect to

the Freshwater Policy Statement 2011. That is the plain meaning of s 67(3)(a) of the



RMA. It also reflects the detailed and considered process the Freshwater Policy
Statement 2011 underwent before the Minister approved the final version of that
policy. Those processes included an evaluation under s 32 of the RMA and detailed
deliberations by the Board and further reflection and consideration by the Minister
for the Environment before issuing the Freshwater Policy Statement 2011. The
approach taken by the Board was also consistent with the Supreme Court’s view that
it is necessary to give effect to a national policy statement without necessarily giving
primacy to Part 2 of the RMA.

[171] The Board knew the Freshwater Policy Statement 2011 aimed to give
substance to Part 2 of the RMA by stating objectives and policies which apply those

principles to the freshwater environment.

[172] However, while the Board accurately stated the key principles contained in
King Salmon, a careful analysis of the Board’s reasoning leaves doubt whether or not
the factual deeming provision in Rule TT1(j) gave effect to the Freshwater Policy
Statement 2011.

[173] The key freshwater quality controls developed by the Board included the DIN
limits set by the Board in both its draft and final reports. Those limits gave effect to
Obijectives Al and A2 of the Freshwater Policy Statement 2011 which relate to:

(1) safeguarding the ecosystem processes and freshwater ecosystems in
sustainably managing the wuse of land and discharge of

contaminants:®® and

2 maintaining the overall quality of freshwater within a region and
improving the quality of fresh water in water bodies that have been

degraded to the point of being over-allocated.®’

[174] The DIN limits set by the Board in its draft report also gave effect to Policies
Al and A2 of the Freshwater Policy Statement 2011 relating to:
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(1) the need for the Regional Council to establish methods to avoid over-

allocation:%® and

(2) the duty placed on the Regional Council to implement methods to
assist the improvement of water quality by meeting specified targets

within a defined timeframe.%°

[175] The DIN limits set by the Board in its draft report would also have given
effect to Policy C1 of the Freshwater Policy Statement 2011 which requires the
Regional Council to manage freshwater and land use and developments in
catchments in an integrated and sustainable way, so as to avoid, remedy or mitigate

adverse effects, including cumulative effects.

[176] The Board clearly appreciated how the DIN limits it was setting for
freshwater would ensure the Regional Plan complied with the relevant objectives and
policies in the Freshwater Policy Statement 2011. However, when the Board
introduced the factual deeming provision into Rule TT1(j) it substantially dismantled
the effectiveness of the DIN limits as a means of giving effect to the relevant

provisions of the Freshwater Policy Statement 2011.

[177] In my view, none of the arguments advanced by the respondents displaces my
fundamental concern that the factual deeming provision in Rule TT1(j) is difficult to
reconcile with the objectives and policies of the Freshwater Policy Statement 2011

upon which | have focused.

Freshwater Policy Statement 2014

[178] The Freshwater Policy Statement 2011 has now been replaced with the
Freshwater Policy Statement 2014. Obviously the Board could not be said to have
made an error of law by not giving effect to the Freshwater Policy Statement 2014.
However, as there is now a new Freshwater Policy Statement the question which

must be answered is whether the Board should, when reconsidering Rule TT1(j),
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give effect to the Freshwater Policy Statement 2014 or to the Freshwater Policy

Statement 2011 that was in effect at the time the Board made its decision?

[179] In Man O’ War Station Ltd v Auckland Council® the Environment Court
examined the limited jurisprudence related to this question. The Environment Court
concluded that where an appellate Court orders a full rehearing of a case, the
planning instruments in force at the time of the rehearing must be considered. The
implication appears to be that where an appellate Court orders a partial rehearing it is
the planning instruments in force at the time of the original hearing that should be
reconsidered. The Environment Court suggested support for this approach could be

found in Auckland Regional Council v Roman Catholic Diocese of Auckland.”

[180] However, in that case, Andrews J found she did not have to answer the
question that is before me.

[181] In Horticulture New Zealand v Manawatu-Wanganui Regional Council,”
Kos J held that the Environment Court did not have to give effect to the Freshwater
Policy Statement 2011 which had only come into force after appeals had been filed
in the Environment Court. Kos J held the regional council in that case, and on
appeal the Environment Court, was not obliged to give effect to the Freshwater
Policy Statement 2011.

[182] The Freshwater Policy Statement 2014 came into force on 1 August 2014.
The implementation provisions of that policy explain that it “is to be implemented as
promptly as possible”. Default provisions in the policy provide that it is to be fully
in effect by 31 December 2025 or by 31 December 2030 if the Regional Council
considers that meeting the 31 December 2025 deadline would result in “lower
quality planning” or if it would be impracticable to complete implementation by
31 December 2030.” The process for the Regional Council to implement any

national policy is prescribed in Schedule 1 to the RMA.

" Man O’ War Station Ltd v Auckland Council [2013] NZEnvC 233.

™t Auckland Regional Council v Roman Catholic Diocese of Auckland (2008) 14 ELRNZ 16 (HC).
2" Horticulture New Zealand v Manawatu-Wanganui Regional Council [2013] NZHC 2492.

" National Policy Statement for Freshwater Management 2014 at 19.



[183] As the Freshwater Policy Statement 2014 will be the operative Freshwater
Policy Statement when the Board reconsiders Rule TT1(j), the Board should give
effect to that policy. This approach:

1) recognises that the Executive wants the Freshwater Policy Statement

2014 to be implemented as promptly as possible; and

(2) best reflects the requirements of s 67(3)(a) of the RMA which
requires the Board to give effect to any national policy statement.

[184] Accordingly, the Board should, as part of its reconsideration of Rule TTL1(j)
invite the parties to make submissions on the meaning and effect of the Freshwater
Policy Statement 2014. | appreciate that this direction will mean the Board will have
given effect to the Freshwater Policy Statement 2011 in relation to those parts of its
report that have not been challenged and give effect to Freshwater Policy Statement
2014 when re-writing Rule TT1(j). This unfortunate but unavoidable consequence
arises from the fact the appeal | have had to consider focuses primarily on Rule
TT1().

Did the Board make any other legal error when it inserted the factual deeming
provision into Rule TT1(j)?

[185] The third and fourth questions of law posed by Fish and Game and the first
cross-appeal posed by Environmental Defence raise other challenges to the factual
deeming provision in Rule TT1(j). Those challenges can be addressed under two

headings:

(1) non-compliance with s 66(1) of the RMA; and

2 the lawfulness of the factual deeming provision.

Non-compliance with s 66(1) of the RMA

[186] The fourth question of law advanced by Fish and Game includes a concern
that when the Board re-drafted Rule TT1(j) it failed to comply with s 66(1) of the



RMA. That section required the Board to have regard to an evaluation report
prepared under s 32 of the RMA.

[187] Paragraphs [735] to [753] of the Board’s final report clearly record that the
Board carried out an evaluation pursuant to s 32 of the RMA.

[188] In my assessment, Fish and Game’s criticism of the Board’s final report is
more of a challenge to the reasonableness of the Board’s decision and the way it
discharged its responsibilities under s 32 of the RMA rather than a claim that the
Board failed to discharge its duty under s 32 of the RMA. In this respect, Fish and
Game’s submission challenges the evaluative judgement made by the Board. This
element of Fish and Game’s case is not a genuine question of law and accordingly

cannot be upheld.

The lawfulness of the factual deeming provision

[189] The factual deeming provision in Rule TT1(j) creates a factual fiction. A
result of that factual fiction is that approximately 615 farms are deemed by Rule
TT1(j) not to be contributing to excessive quantities of DIN entering waterways in

the Catchment Area when in fact they are likely to be doing so.

[190] Deeming provisions are sometimes used as a drafting tool to create legal
fictions.”  For example, legislative transition provisions will often deem legal

compliance when in fact there is no compliance.

[191] The Parliamentary Counsel’s Office cautions against the use of deeming
provisions. In its Principles of Clear Drafting the Parliamentary Counsel’s Office
says “deeming” has ‘traditionally been used when something is to be what it is not,
or something will not be what it is”.”” The authors of that document say the term

29 ¢¢

“deeming” “should only be used to create a legal fiction, and even then it should be

avoided if there is a sensible alternative way to achieving the same result”.

™ JF Burrows and RI Carter Statute Law in New Zealand (4™ ed, LexisNexis, Wellington, 2009) at
430-432.

Parliamentary Counsel Office “Principles of Clear Drafting” (2014) Parliamentary Counsel
Office <http://www.pco.parliament.govt.nz/clear-drafting/>.
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[192] Deeming provisions have been used in the RMA where consents were in
place before the RMA was enacted. These consents are deemed to have legal effect
following the passing of the RMA.”® There are other examples of deeming

provisions in the RMA.”’

[193] | accept that in some contexts a legal fiction through a deeming provision
may be the only way to give effect to a policy. However, in the present context, the
Board has used a deeming provision to create a factual fiction. This is problematic
in the context of the RMA and related instruments in which there is a clear emphasis

»’® means the actual state of

on factual reality. Thus, the definition of “environment
the current environment and the future state of the environment as it evolves and

changes.”

[194] Similarly, the definition of “effect”® in s 3 of the RMA leaves no room for
constructing a factual fiction because that term focuses upon “any actual and

potential effects on the environment”.®*

[195] While constructing a factual fiction may not in itself amount to an error of
law, when the effects of that factual fiction are taken into account in the context of
this case it becomes apparent that an unsatisfactory state of affairs is created. The

approach taken by the Board has involved the creation of a factual fiction which has

" Pelorus Wildlife Sanctuaries Ltd v New Zealand King Salmon Co Ltd [2012] NZHC 995, [2012]
NZRMA 321.

" See Resource Management Act 1991, ss 10B(2), 80(a), 81(1), 83, 85, 107F(2), 360(1)(ha) and

373.

environment includes—

(a) Ecosystems and their constituent parts, including people and communities; and

(b) All natural and physical resources; and

(c) Amenity values; and

(d) The social, economic, aesthetic, and cultural conditions which affect the matters stated in
paragraphs (a) to (c) of this definition or which are affected by those matters.

®  Far North District Council v Te Rinanga-A-Iwi O Ngati Kahu [2013] NZCA 221 at [80] and

Queenstown-Lakes District Council v Hawthorn Estate Ltd [2006] NZRMA 424 (CA) at [84].

3 Meaning of “effect”

In this Act, unless the context otherwise requires, the term effect includes—

(@) Any positive or adverse effect; and

(b) Any temporary or permanent effect; and

(c) Any past, present, or future effect; and

(d) Any cumulative effect which arises over time or in combination with other effects—
regardless of the scale, intensity, duration, or frequency of the effect, and also includes—

(e) Any potential effect of high probability; and

(f) Any potential effect of low probability which has a high potential impact.

81 Dye v Auckland Regional Council [2002] 1 NZLR 337 (CA) at [37]-[39].
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the practical effect of the Regional Council losing an important tool to control
further degradation of a significant portion of the Catchment Area. The factual
deeming provision in Rule TT1(j) is difficult to reconcile with the Board’s desire to
impose controls over the discharge of nitrogen in order to manage the “ecological
health” of the Catchment Area.

[196] Thus, when the Board reconsiders Rule TT1(j) it should strive to ensure that
it does not create any factual fictions when framing the terms of that rule. Farmers
who contribute to excessive quantities of DIN entering waterways should not be
deemed to be not contributing excessive quantities of DIN into waterways in the

Catchment Area.

PART IV
OBJECTIVE TT1(f)
Second ground of cross-appeal — Environmental Defence

[197] The second ground of cross-appeal by Environmental Defence concerns a
discrete question about Objective TT1(f) which was incorporated into Proposed Plan
6 by the Board.

[198] Objectives TT1, TT2 and TT4 in Proposed Plan 6 provide:

OBJTT1 To sustainably manage the use and development of land, the
discharge of contaminants including nutrients and the taking,
using, damming, or diverting of fresh water in the Tukituki
River catchment so that:

€)] Groundwater levels, river flows, lake and wetland
levels and water quality maintain or enhance the
habitat and health of aquatic ecosystems,
macroinvertebrates, native fish and trout;

(b) Water quality enables safe contact recreation and
food gathering;

(ba)  Water quality and quantity enables safe and reliable
human drinking water supplies;

(© The frequency and duration of excessive periphtyon
growths [Footnote] that adversely affect recreational
and cultural uses and amenity are reduced;



(d) The significant values of wetlands are protected,;

(e The mauri of surface water bodies and groundwater
is recognised and adverse effects on aspects of water
quality and quantity that contribute to healthy mauri
are avoided, remedied or mitigated; and

)] The taking and use of water for primary production
and the processing of beverages, food and fibre is
provided for.

OBJTT2 Where the quality of fresh water has been degraded by
human activities to such an extent that Objective TT1 is not
being achieved, water quality shall not be allowed to
degrade further and it shall be improved progressively over
time so that OBJ TT1 is achieved by 2030.

OBJTT4 To manage the abstraction of surface water and groundwater
within a minimum flow regime and allocation limits that
achieve OBJ TT1 while recognising that existing takes
support significant investment.

Footnote: growths that exceed the periphyton limits and targets set in
Table 5.9.1B.

[199] The essence of the argument advanced by Environmental Defence is that
Objective TT1(f) does not safeguard ecological values, is inconsistent with Objective
Al of the Freshwater Policy Statement 2011 and is inconsistent with Objectives TT2
and TT4 of Proposed Plan 6.

[200] Environmental Defence’s concern is that Objective TT1(f) and Proposed Plan
6 encourage the balancing of protection considerations with use considerations and
that Objective TT1(f) as currently drafted undermines the primacy that Objective

TT1(f) otherwise gives to protecting the environment.

[201] Paragraphs [296] to [306] of its report demonstrate that the Board gave
careful consideration before incorporating Objective TT1(f) into Proposed Plan 6
and that it made a conscious decision not to make Objective TT1(f) “subservient to

the environmental objectives”.

[202] | am satisfied that Objective TT1(f) is consistent with s 5(2)(c) of the RMA
and the Freshwater Policy Statement 2011.



[203] Objective TT1(f) focuses on the sustainable use and development of land, the
discharge of contaminants (including nutrients) and the “taking, using, damming or

the diverting of freshwater in the Tukituki Catchment”.

[204] Objective TT1(f) provides for nothing more than the taking and using of
water for primary production and the processing of beverage, food and fibre in the
context of a policy that addresses sustainable land use, the management and

contaminants and the taking of water from the Catchment Area.

[205] The inclusion of Objective TT1(f) is not inconsistent with s 5(2)(c) of the
RMA or the provisions of the Freshwater Policy Statement 2011. While s 5(2)(c)
and the Freshwater Policy Statement 2011 place considerable emphasis on measures
to protect the environment, they do so in the context of allowing the sustainable use
of water for primary production and processing. The Board therefore did not err in

law when it included Objective TT1(f) in Proposed Plan 6.

PART V

RUATANIWHA WATER STORAGE SCHEME

Sixth ground of appeal — Fish and Game
Second ground of appeal — Forest and Bird
Third ground of appeal — Forest and Bird
Fourth ground of appeal — Forest and Bird

[206] The sixth ground of appeal advanced by Fish and Game asks if the Board
erred in law when it deleted DIN limit from condition (5) of the Ruataniwha Water
Storage Scheme (Schedule 3 — General Consent). In particular, Fish and Game
submits that when deleting the DIN limit to the conditions for the Ruataniwha Water
Storage Scheme the Board failed to have regard to Objectives A1, A2(c) and Policy
C1 of the Freshwater Policy Statement 2011 and Objectives TT1(a), TT2 and Policy
TT1(1)(a) and TT6 of Proposed Plan 6.

[207] The second ground of appeal advanced by Forest and Bird is that the Board

erred in law by failing to have regard to Proposed Plan 6 and unlawfully failed to



give effect to the Freshwater Policy Statement 2011 when granting the applications

for consent for the Ruataniwha Water Storage Scheme.

[208] The third ground of appeal advanced by Forest and Bird is that the Board
erred in law when it concluded that the Ruataniwha Water Storage Scheme was

entirely consistent with the Freshwater Policy Statement 2011.

[209] The fourth ground of appeal advanced by Forest and Bird is that the Board
failed to have regard to Policy TT6(2) of Proposed Plan 6 by permitting the
dissolved inorganic nitrogen limit in Table 5.9.1B to be exceeded.

[210] The Board considered the Ruataniwha Water Storage Scheme consent
applications under s 104 of the RMA. The relevant parts of s 104 of the RMA
provide:

(1) When considering an application for a resource consent ... the
consent authority must, subject to Part 2, have regard to—

@) any actual and potential effects on the environment of
allowing the activity; and

(b) any relevant provisions of—

(iii)  anational policy statement:

(vi)  aplan or proposed plan...

2 When forming an opinion for the purposes of subsection (1)(a), a
consent authority may disregard an adverse effect of the activity on
the environment if a ... plan permits an activity with that effect.

[211] The obligation of a decision-maker under s 104 of the RMA to have regard to
a national policy is less prescriptive than the duty created by s 67(3)(a) which
requires those preparing a regional plan to “give effect” to a national policy

statement.
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[212] When the Board considered the Ruataniwha Water Storage Scheme consent
applications it needed only to have regard to the Freshwater Policy Statement 2011
and the Regional Plan. However, it is clear that the Board wanted to ensure that the
terms of consent for the Ruataniwha Water Storage Scheme mirrored the terms of

Proposed Plan 6 prepared by the Board.

[213] The Board explained its reasoning in the following way:?

Comments received in relation to the draft report have prompted the Board
to make several amendments to the conditions. Two of those amendments
should be mentioned.

The first concerns condition (5) in Schedule 3 (general conditions — use of
water for production land use), which states that the activities authorised by
the use component of resource consents ... shall be undertaken so as to
ensure that those activities do not cause the concentration limits defined in
Table 5 to be exceeded or further exceeded. Table 5 included the in stream
DIN limit of 0.8mg/l in the receiving water.

We have already accepted in relation to [Plan Change] 6 that it is not
appropriate for farm properties or farming enterprises to be made responsible
for achieving DIN limits in the receiving water which may be the result of
other activities. Given that the same philosophy should apply to farms
within the [Ruataniwha Water Storage Scheme], we have deleted reference
to the 0.8 mg/l DIN limit in Table 5.

[214] The comments of the Board in paragraphs [1251] to [1253] of its final report
demonstrate the Board’s view that farming properties and farming enterprises should

not be responsible for achieving DIN limits in waterways.

[215] Because the Board believed that the terms of consent for the Ruataniwha
Water Storage Scheme were inextricably linked with the terms of Proposed Plan 6,
any changes which the Board makes to Rule TT1(j) will of necessity require the

Board to reconsider the terms of consent for the Ruataniwha Water Storage Scheme.

8 Final Report and Decisions of the Board of Inquiry, 18 June 2014 at [1251]-[1253].



PART VI

CONCLUSIONS, RELIEFAND COSTS

[216] The Board made a material error of law when it inserted the factual deeming
provision into Rule TT1(j) without providing the parties with an opportunity to
comment on that significant change to the way Rule TT1(j) had been drafted in the

Board’s interim report.

[217] A consequence of the factual deeming provision that the Board inserted into
Rule TT1(j) is the Board failed to give proper effect to ss 5(2)(c) and 67(3)(a) of the
RMA.

[218] The parties have all said that if | find the Board made a material error of law |
should direct the Board to reconsider the relevant portion of its report in light of my
findings. | agree that is the appropriate course to follow. The Board is seized of
significant quantities of evidence and information that could not be properly
conveyed to me when dealing with appeals based only on questions of law. |
therefore direct the Board to reconsider and change Rule TT1(j). When the Board
changes Rule TT1(j) it will also need to amend the conditions of consent to the
Ruataniwha Water Storage Scheme project. In making this direction I am not
suggesting the Board should necessarily revert to its draft Rule TT1(j). The Board
will need to consider a range of possibilities and ensure the parties have had a fair
opportunity to comment on the final version of Rule TTL1(j).

[219] | make these directions pursuant to ss 149V(3)(c) and 299(2) of the RMA and
r 20.19(1)(b)(ii) of the High Court Rules.

[220] When the Board reconsiders and changes Rule TT1(j) it should avoid
creating a factual fiction and ensure Rule TTL1(j) gives effect to all relevant

provisions of the Freshwater Policy Statement 2014.

[221] Fish and Game and Forest and Bird have substantially succeeded in their

appeals and are entitled to costs on a scale 2B basis. Environmental Defence has



succeeded with half of its cross-appeal but failed in the other half. Environmental

Defence should not be awarded costs or have to pay costs.

[222] My provisional view is that the costs payable to Fish and Game and Forest
and Bird should be paid by all three respondents on an equal basis. However, | will
grant the parties leave to file memoranda if they do not agree with my proposed

approach to the apportionment of costs.

D B Collins J

Solicitors:

Berry Simons, Auckland for Hawke’s Bay and Eastern Fish and Game Councils

S Gepp, Solicitor, Royal Forest and Bird Protection Society of New Zealand Inc, Nelson for Appellant
in CIV-2014-485-009279

Sainsbury Logan & Williams, Napier for Hawke’s Bay Regional Council and Hawke’s Bay Regional
Investment Company Ltd

N M de Wit, Environmental Defence Society, Auckland

Russell McVeagh, Auckland for DairyNZ Ltd, Federated Farmers of New Zealand Incorporated,
Fonterra Co-operative Group Ltd, Horticulture New Zealand Incorporated and Irrigation New Zealand
Incorporated
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DECISION

| ntroduction

[1]  This is a final decision in relation to the references lodged by Winstone
Aggregates and Auckland Regional Council regarding provisions of the Papakura
istrict Plan (Urban and Rura Section). The references sought amendments to the
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District Plan to provide greater protection to areas containing mineral resources from
encroachment by potentially conflicting land uses.

[2] In September 1998 Winstone appeadled the interim decision to the High
Court. That appeal has been adjourned sine die.

[3] The references were heard by us in December 1997 with the Court issuing an
interim decision on 14 August 1998'. As a result of extensive ongoing discussions
between the parties, further investigations, and further expert information obtained,;
the parties were able to reach an agreement consistent with the ruling of the Court’s
interim decision. On 25 September 2001 a Memorandum of Consent, signed by all
parties, with a draft Consent Order attached, was filed with the Court. The Court
issued a further interim decision on 22 November 20017, confirming the provisions
contained in the draft consent order. In that interim decision we said:’
In the lengthy memorandum of counsel filed with the proposed consent order
counsel for Winstone indicated some concern with the terminology used by the
Court in the interim decision. We have considered the issues raised by counsel. We
are of the view that: because of the importance of this matter to the parties; because
of the considerable sums of money expended by the parties by way of further
= enquiry and investigation; the negotiations leading to the settlement; and in

deference to counsel’s detailed submissions; we consider it behoves the Court to
address those mattersin a final decision.

Winston€' s Concern

[4] Mr Nolan’'s concerns were founded on the Environment Court’s terminology,
particularly its indication that effects should be “internalised”. Mr Nolan considered
that the basic requirement under the RMA in relation to effectsis to avoid, remedy or
mitigate those effects to the extent required by the overall purpose of the RMA as set
out in section 5, and the duties in sections 16 and 17 of the Act. He was of the view

that this may, or may not in all cases, result in an intemalising of effects within a site
boundary.

[5] Mr Nolan was of the view that the wording of the RMA does not refer to or
require any intemalisation of effects as a matter of general principle, or that reverse
sensitivity provisions of the type proposed are only appropriate where it is not
reasonably possible to intemalise effects. He contended that references to
internalisation are an unnecessary gloss to the clear wording of the RMA; which,

Q‘SEN. OF/.
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instead, uses the specific language of “avoiding, remedying or mitigating” effects”.
He submitted that those obligations may require a proponent to demonstrate the
reasonableness of its proposals, for example, with regards to noise mitigation, in
terms of any costs/inconvenience on the proponent, compared to the effects that
would otherwise be caused to adjoining landowners. Moreover, that such an
examination is not the result of a statutory obligation to intemalise effects.

[6] Mr Nolan was aso particularly concerned that neither the consent order, nor
the interim decision be adopted as authority for the principle that there is a general
requirement to intemalise effects under the RMA.

Passages of the Interim Judgment that Cause Concern to Winstone

[7] The passages in the first interim decision that gave rise to Mr Nolan's
submissions are:

We remind ourselves that we are currently considering a reference, rather than an
appeal for resource consent. The statute requires different things of a territorial
authority in the formulating of a district plan. Nevertheless, we are of the view that
in promoting the sustainable management of natural and physical resources,
particularly having regard to s.32(1)(c), the adverse effects of quarrying should, as
far as possible, be confined to the site within which those activities causing the
effects are carried out. We consider that this is in accord with the purpose of the
Act. When Part 1l of the Act is taken as a whole, there is a clear mandate for
controls to be included in plans which will prevent undue adverse effects and
reduction in amenity values.’

And:

We consider that in controlling undesirable effects, territorial authorities should
impose restrictions to internalise adver se effects as much as reasonably possible. It
is only where those effects cannot be reasonably controlled by restrictions and
controls aimed at internalisation, that the sort of restrictions on other sites (as
sought by the appellants) might be appropriate.  Those are relatively rare
circumstances and will vary from site to site.’

And:

That the districtplan should contain objectives, policies and methods to control the
effects of quarrying, is not in dispute. It is whether those objectives, policies and
methods should be directed at internalising all of the adverse effects, or whether a
combination of those restrictions should be combined with restrictions constraining
the use of land owned by adjacent landowners. We have already held that we are of
the view that adverse effects should be internalised where possible, but that such
restrictions should be reasonable. In the event of adverse effects escaping from the
site after the imposition of reasonable controls, then restrictions constraining
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adjacent landowners can and should be implemented. It is only when reasonable
controls for the containing of effects at the boundary of the quarry site have been
implemented can it be property and adequately assessed that the perimeter of
effects extends beyond the quarry zone thus making it necessary to impose
restrictions on adjacent landowners.”

And:

After a careful evaluation of the evidence, we are satisfied that there has not been a
full consideration of options for noise management, and that the best practicable
option may not have been selected. We agree with Mr Hart that further work is
required to establish what are the best practicable options. Before we reconsider
Justifying the imposition of restrictions on residents' rights to use their own land,
we need to be satisfied that all reasonable andpracticable steps have been taken to
internalise effects.®

[8] In summary, Mr Nolan’s submissions asserted that the passages appear to be
philosophically inconsistent with other cases that have addressed reserve sensitivity
issues, and seem to create a new duty under the RMA by requiring the intemalisation
of adverse effects. This he says is inconsistent with the duty to avoid, remedy or
mitigate adverse effects.

[9] First, we say that as a Court of first instance any decision, even of principle,
hasﬁo binding effect. Secondly, there appears to be little or no difference on matters
of principle between our approach and that submitted by Mr Nolan. He appears, to
us, to be reading more into our decision than was intended, by asserting it creates a
new duty under the RMA. As a Court of first instance we are required to make
decisions on a wide variety of factua circumstances. By far the magjority of our
decisions are fact specific. Analysts must therefore be weary of elevating comments
made in respect of specific fact situations to matters of principle.

[10] Perhaps the wording of our decision has given rise to Mr Nolan’s concerns.
We regret if there is any lack of precision and any apparent failure to tether our
reasonings to the Act. We therefore propose to set out the basis upon which we
made our decision and then endeavour to clarify our decision as it related to the fact
specific circumstances.

Reverse Sensitivity as an adverse “ effect”

Section 3 of the Act defines ““ effect” as;




3. Meaning of “effect” — In this Act, unless the context otherwise requires, the
term “ effect ” includes —

(a) Any positive or adverse effect; and
(b) Any temporary orpermanent effect; and
(c) Anypastpresent, or future effects; and

(d) Any cumulative effect which arises over time or in combination with
other effects —

regardless of the scale, intensity duration or frequency of the effect, and also
includes -

(&) Any potential effect of high probability; and

(f Any potential effect of low probability which has a high potential
impact.
[12] The concept of reverse sensitivity has not been defined under the Act,
although it has been recognised in case law, and it is well settled that reverse
sensitivity is an effect on the environment. In Auckland Regional Council v

Auckland City Council’ Judge Sheppard defined the concept as:

The term “reverse sensitivity ” is used to refer to the effects of the existence of
sensitive activities on other activities in their vicinity, particularly by leading to
restraints in the carrying on of those other activities.

[13] In the present circumstances the “reverse sensitivity” at issue was the
restriction on activities within the vicinity of the quarry sensitive to the effects of the
qguarry, such as subdivision, residential uses and educational facilities. Thus if
reverse sengitivity is an “effect” under the Act, then there is a duty to “avoid,
remedy, or mitigate”.

The Basis of our Decision

[14] The starting point is section 5 of the Resource Management Act 1991. It
states:

ecision No. A0 10/97
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5. Purpose

() The purpose of this Act is to promote the sustainable management of
natural andphysical resources.

(2) In this Act, “sustainable management” means managing the use,
development, and protection of natural and physical resources in a
way, or at a rate, which enables people and communities to provide for
their social, economic, and cultural well-being and for their health and
safety while-

(a) Sustaining the potential of natural and physical resources
(excluding minerals) to meet the reasonably foreseeable needs of
future generations, and

(b) Safeguarding the life-supporting capacity of air, water, soil, and
ecosystems; and

(c) Avoiding, remedying, or mitigating any adverse effects of the
activities on the environment.
[15] Section 5 sets out the purpose and principles of the Act, which is to promote
the sustainable management of natural and physical resources. Section 5 is accorded
primacy and has been described as the “lodestar”'®. Thus, section 5 guides the
functions of regional and territorial authorities in plan-making and policy
decisions'', and, when territorial authorities are making decisions as to whether to

grant or refuse resource consent applications'?.

[16] There has been some debate about the ambiguous meaning of the word
“while” within the context of s5(2), and whether it is used conservatively or loosely.
In other words, whether “while” is used as a subordinating conjunction, or a co-

ordinating conjunction.

[17] If “while€” is used as a subordinating conjunction meaning “if ’, or “as long

as’ then sustainable management can only occur if the matters in subsections (a) (b)

and (c) are secured.




(18] If “while” is used as a co-ordinating conjunction meaning “at the same time
as’, then sustainable management can occur if the matters in subsections (@), (b) and
(c) have equal value to, and therefore in any decision-making process are afforded
the same weight as, the matters set out in the words preceding “while” and prefaced

by the word “managing”.

[19] In Peninsula Watchdog Group Inc v Waikato District Council®, the
Tribunal was invited to form an opinion on the word “while”. Counsel in that case
submitted that the correct interpretation to be given to the word “while” in s5(2) was
that human values are conditional upon ecological values'®. The Tribunal declined
to address the meaning of the word “while” in s5(2) and adopted the reasoning of
Grieg Jin NZ Rail v Marlborough District Council®>. The Tribunal was of the view
that the case should be decided on the basis of submissions, and the evidence before

it, rather than on an academic analysis of s5.

[20] Inthe VZ Rail case, Greig J held that:

This Part of the Act expresses in ordinary words of wide meaning the overall
purpose and principles of the Act. It isnot, | think, a part of the Act which should
be subjected to strict rules and principles of statutory construction which aim to
extract a precise and unique meaning from, thewords used. Thereis a deliberate
openness about the language, its meanings and its connotations which | think is
intended to allow the application of policy in a general and broad way.'¢

[21] In North Shore City Council v Auckland Regional Council”, the
Environment Court in the application of s5, adopted the reasoning in Trio Holdings
Ltd v Marlborough District Council'®, and held that:

The method of applying section 5 then involves an overall broad judgment of
whether a proposal would promote the sustainable management of natural and
physical resources. That recognises that the Act has a single purpose. Such a
judgment allows for comparison of conflicting considerations and the scale or
degree of them, and their relative significance or proportion in the final
outcome.”

" Decision No. A052/94 (Planning Tribunal)

** Fisher, D “ Clarity in a Little “While’ *, Terra Nova, 11 November 1991, pp50-51
' [ 1994] NZRMA 70 (High Court)
1




[22] The application of section 5(2)(c) cannot fulfil the overall purpose of
sustainable management, if the section is interpreted in such a way as to give
primacy to the ecological values over the management function. To do that would
not always fulfil the purpose of sustainable management, but may in some cases.
What is required is a consideration of all aspects of the case, and then a weighing of
factors in order to evaluate which will best achieve the purpose and principles of the
Act.

[23] One of the fundamental elements of sustainable management is controlling
the adverse effects on the environment, which is provided for by section 5(2)(c), the
key words being “avoid, remedy, or mitigate’. In Mangakahia Maori Komiti v

Northland Regional Council®

, it was held that “each paragraph of s5 isto be
accorded full significance and applied accordingly in the circumstance of the
particular case so that the promotion of the Act's purpose may be effectively

achieved”.

[24]° While in the wording of the subsection the words “avoid, remedy, or
mitigate” follow a continuum, we are of the view that the grammatical construction

is such, that the words are to be read conjunctively and with equal importance.

[25] Accordingly, whether emphasis is given to avoidance, remedying or
mitigation will depend on the facts of a particular case and the application of section
5 to those facts. A judgment is required to be made which “ allows for a comparison
of conflicting considerations and the scale or degree of them, and their relative

significance or proportion in the final outcome ..

[26] In some cases mitigation of an adverse effect is sufficient. In other cases

avoidance may be required. An example of the latter is Te Aroha Air Quality

122

Protection Appeal Group v Waikato Regional Council””. The then Planning

Tribunal held that even with the strict conditions of consent contemplated, in

A\Decision No. A107/95 Planning Tribunal
Worth Shore City Council supra.

u 0. 2) (1993) 2 NZRMA 574.

=]
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conjunction with the enforcement provisions of the Act, properties adjacent to a
proposed rendering plant would be likely to be affected by unintentional, but
unavoidable, emissions of offensive odours from the proposed plant. The Tribunal
said:

For both applications the decisive issue is odour emission. The odour from the

rendering process is offensive and can be nauseating. Occupiers of properties in

the Rural Al and Rural B zones in the vicinity of the site are entitled to be free from

having to experience that odour. Proprietors of businesses on properties in the

vicinity of the site are entitled to be able to conduct those businesses without their
patrons or customers being deterred by experiencing renderingplant odour.

Occupiers, business people and their patrons should be free of rendering plant
odour at all times without condition or qualification. It would not be sufficient for
the proprietor of a rendering plant to demonstrate that emission of rendering plant
odour which reached adjacent properties was the result of an unforeseen or random
accident or malfunction. Nor would it be sufficient for the proprietor of a rendering
plant to demonstrate that the best practicable option had been taken to avoid
emission of odour which might reach adjacent properties. Defences available
under s.342 should not be a sufficient response where a rendering plant has been
established out of zone on land where that activity is not a permitted activity.”

However, avoidance of adverse effects is more consistent with the purpose of the
Act than enforcement proceedings after adverse effects have been experienced.

- Further, the evidence did not satisfy us that the plant would be designed and built to
prevent adverse effects on the environment.*

[27] The Tribunal considered that an escape of rendering odour would have a high
potential impact on the social, economic, aesthetic and cultural conditions, and the
amenity values of the area. As the proposa did not provide the full duplication of
systems needed to avoid emanations of objectionable odour the consents were
refused. In the Tribunal’s judgment, such potential effects deserved such weight,
against the grant of the consents sought, that it must prevail. The Tribunal came to a
fact specific judgment after balancing and weighing the factors required to give
effect to the single purpose of the Act.

[28] Two further examples of where the Court emphasised the need for avoidance
are two cases involving this division of the Court. They are P H van den Brink
(Karaka) Limited v Franklin District Council % and Hill v Matamata-Piako
District Council*®. In the former case the adverse effects emanating from a poultry
processing plant were noise and odour. The applicant, who was the appellant, led
technical evidence to the effect that those adverse effects could be confined on site,




albeit at cost, and proposed conditions accordingly. The emphasis was on odour,
which, like the Tribunal in the Te Aroha decision, we found on the evidence to be
objectionable.

[29] In the latter case, which concerned chicken broiler sheds, the emphasis and
focus was again on odour. Again, on the evidence we found it objectionable. Again,
the technical evidence was that conditions could be imposed that would eliminate
odour.

[30] On the evidence in those cases the Court came to the conclusion that it was
appropriate and reasonable for the adverse effects causing concern to adjacent
neighbours to be intemalised on site. In other words, the emanation of those adverse
effects outside the site boundary was to be avoided.

[31] While al of those cases stressed the need to avoid adverse effects by putting
in place systems to avoid emanations of the adverse effects, they were all fact
specific.

[32]° Theword “intemalised” was used in Machinery Movers Limited v Auckland
Regional Council’’.|n that case the full division of the High Court quoted principle
16 of the Rio Declaration on Environment and Development adopted at the United
Nations Conference on Environment and Development, Rio de Janeiro 3-14 June
1992, [1992] International Legal Materials 876, 879. New Zealand is a signatory to
the Declaration. Principle 16 states:

National authorities should endeavour to promote the internalisation of

environmental costs and the use of economic instruments, taking into account the

approach that the polluter should, in principle, bear the cost of pollution, with due

regard to the public interest and without distorting international trade and
investment.”®

[33] In our view the avoidance of adverse effects by the imposition of systems
means that the cost of avoidance is borne by the organisation that generates them. It
is a matter of judgment as to whether in a particular case the adverse effects are such
that the cost of avoidance should be totally intemalised. It is a question of what is
reasonable in the circumstances.

7[1994] 1 NZLR 492.
Ibid page 502.
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[34] While we have focused on avoidance there are many cases where mitigation
measures to reduce adverse effects are all that is required. There are many examples
that include noise and dust mitigation measures as well as, of course, many others.

What We M eant

[35] Inour interim decision we were directly concerned with the potential conflict
between quarrying activities, and other land use activities, sensitive to adverse
effects, that it is well-known can emanate from quarries.

[36] It was proposed that an aggregate resource protection area (or buffer zone)
extending 500 metres from the boundary of the present and future operations of the
guarry be imposed. This was to be on land owned by entities other than the quarry
owner. The proposal was vigorously opposed by one of the landowners, affected,
namely the K L Richardson Estate.

[37] Considerable evidence relating to significant adverse effects, and systems to
control them, was given over a period of 8 days. The evidence also addressed the
difficulty of confining those effects within the quarry boundary. The evidence did
indicate that many of the effects could be confined on site, albeit at some
considerable cost. For example, measures could be taken to prevent dust annoyance;
measures could also be taken to prevent sediment entering waterways; and measures
could be taken to confine noise and vibration.

[38] It was clear from the evidence that the most difficult and costly effects to
confine are noise and the effects of blasting. We accordingly heard extensive and
detailed expert evidence relating to both noise and vibration.

[39] The evidence suggested that noise and vibration could be confined on site at
cost. In other words could be intemalised. We accordingly defined the issue as “ to
what extent is it reasonable to expect a quarry operator to internalise those
effects . %

[40] Aswe said “this involves a careful consideration of the evidence, including
an assessment of the practical mitigation measures available with present
technology, and the economics of implementing those measures’ .

ragraph 80 of Interim Decision No. A96/98.
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[41] One of our concerns about a buffer zone over private land is that it imposes
restrictions on the land which it overlays. When that land is owned by the quarry
operator, there is no problem. When it is not, then there is a problem and a potential
conflict. In this case, the Richardson Estate land was zoned Rural Residentia in the
then proposed district scheme. That part of the Estate’s land contained within the
buffer zone would be affected considerably by the implementation of the buffer
zone. The evidence established that this could have serious economic effects.
Therefore, indirectly, the Richardson Estate would be bearing the cost of the adverse
effects emanating from the quarry.

[42] Accordingly, before we were prepared to countenance the imposition of a
buffer zone, we required evidence to satisfy us that all reasonable attempts had been
made by the quarry operator to impose systems which could avoid adverse effects
beyond the quarry boundary. The appropriate way of doing this in our view was to
set noise standards and vibration standards at the quarry boundary, thus reflecting the
reasonable restraints that should be imposed on the quarry operator. What is
reasonable, is a question of fact in the circumstances of each particular case. There
are many factors to be considered including such as the cost to the quarry operator.

[43] The application of section 5(2)(c), therefore, must necessarily involve a
consideration of all aspects of a proposal within the broader context of sustainable
management dependent upon the factual matrix of each circumstance. This calls for
an assessment to be made in terms of the scale and degree of those effects and their
significance or proportion in the fina outcome™. It is a pragmatic approach to
sustainable management, and also one that is designed to achieved an outcome that is

fair and reasonable in each particular circumstance.

[44] The word “intemalisation” was used in the interim decision with a

gualification. For example the following phrases:

.. . the adverse effects of quarrying should, as far as possible, be confined to the site
within which those activities causing the effects are carried out.”

.. internalise adverse effects as much as reasonably possible.*?

...adverse effects should be internalised where possible, but that such restrictions
should be reasonable, In the event of adverse effects escaping from the site after




the imposition of reasonable controls, then restrictions constraining adjacent
landowners can and should be implemented.”> (Emphasis added)

[45] What isto be considered, is the extent to which the associated adverse effects
of mining aggregate resources should be reasonably internalised so as to avoid the
need to restrict the use of land owned by others. This incorporates “the polluter

pays’ approach.34

[46] “Reasonable Intemalisation” is part of the method of applying with the Act's
requirements to “avoid, remedy, or mitigate”, and is not intended to be interpreted as
a separate duty. In considering the imposition of a buffer zone we formulated what,
for the sake of simplicity, can be viewed as a two step process. The first part of the
consideration is to require emitters to take all reasonable steps to intemalise effects.
Only those effects which cannot be reasonably intemalised provide the basis for
constraints on nearby land-use activities. This method thus incorporates “the
polluter pays’ approach, in conjunction with a practica evaluation of who can
reasonably mitigate. This is analogous to the duty to “avoid, remedy or mitigate”, in
that if an effect cannot be avoided, then, the emitter must remedy or mitigate through
conditions of consent. “Intemalise” is not to be interpreted as to “intemalise at all

Costs’.

[47] A determination of what is reasonable is dependent upon a careful
consideration of the evidence, including an assessment of the practicable mitigation
measures available, and the economics of implementing those measures.

Deter mination

[48] In the present case, after consideration of all of the evidence incorporating
the various conflicting factors as above, we are satisfied that not all of the adverse

effects of the quarry, particularly those of noise and vibration, could reasonably and

13




economically be contained within the site. Accordingly, in such circumstances we
consider the imposition of an ARPA Zone (Reverse Sensitivity Buffer Zone) as
being appropriate to the extent set out in the consent order.

M
DATED a AUCKLAND this 26~ day of 7ebrwery 2002.

For the Court:

‘/"/ —
NS

LT

R Gordon Whiting \/
Environment Judge
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INTERIM DECISION OF THE ENVIRONMENT COURT

A, The Court is of the tentative view that consent can be granted on
settlement of appropriate conditions. The conditions would need to
satisfy the Court that cumulative effects and other issues identified in this
Interim Decision can be adequately addressed.

B. The applicant is to prepare conditions addressing this decision and in
particular:

1. In respect of stormwater:

a. The monitoring point at the outlet of the dam requires that
adeqguate standards remove most of the sediment, coal
dust, nitrates, and that e-coli be addressed. The objective
is to discharge water comsistent with the quality of the
water at the contact water level to the culvert and thus into
the Waitawhara River;

b. We also note that the proposal to now install a contingency
pond up stream of the main pond is likely to require a
resource consent. This would need to be clarified in the
conditions;

c. Identifying a method by which the stream as a whole can
be improved including riparian planting, riparian fencing
and planting along the edge of the stream as it goes
through the site to the stormwater pond, and practical
improvements beyond/downstream within at least the
applicatien site; and

d. Providing intermediate settlement ponds both within the
Jandfill footprint and before the main treatment pond
which captures both landfill and mine stormwater. This
concept now forms part of the proposal although there is
no plan or design for it, Consideration could be given to a




sump or catchpit that could be cleaned out to assist in
sediment removal.

e. To wundertake real time monitoring of the clean
stormwater diverted around the Iandfill prior to discharge
to the stormwater pods.

How cumulative effects will be dealt with (this may require
changing other consents) including stormwater, camulative traffic
effects, cumulative dust effects, impact of mining operations, how
50 metres separation is to be obtained from any possible coal
mining, coal storage and the land fill operations. The separation
regime will require an appropriate definition of any material
containing coal or coal products by volume (say, containing more
than 5%);

Addressing cumulative operational effects such as inter
connectedness of the various operations and activities around the
site and an appropriate whole of site management plan to address
these for example traffic management and fire risk;

Surrender of the tyre storage facility consent;

In relation to odour:

a. How monitoring for early detection can be provided;

b. Dispersion and early warning systems where precursors to
odour are identified in odour modelling;

e In the event of adverse effects on people, how this would be
addressed which might include:

i Compensation, assessment for loss or damage,
ii. Filtered air control inside the house, and

iif. Management of waste cover/capping and location.




d. The additional feature of a bio-filter such that the Jeachate
storage tanks will be vented through this filter to control
potential odour.

6. For completeness we add that Mr Mulligan also offered a condition
under which a 500 metre separation distance would be maintained
from the landfill working face to the nearest boundary to minimise
the potential for odour to affeet adjoining propertics.

The applicant is to liaise with the Councils in preparing a set of consents
with conditions and Draft Management Plans to address the findings and
recommendations contained in the Interim Decision. These are to replace
the Proposed Consents with Conditions and Draft Management Plans as
attached in Annexure A, together with further amendments suggested in
closing by the appellant as contained in A and Annexure B hereto.

We direct:

1. The Applicant is to Haise with the Councils to develop a set of
consents, conditions and Draft Management Plans (the
Documents);

2. If the Documents are circulated to all parties by 20 December 2014,
the Section 274 parties are to provide their feedback by the 28
February 2015;

3. If the Documents are circulated between 20 December 2014 and 28
February 2015, the other parties have until the end of March to

comment; and

4. Within 15 werking days of receiving the Section 274 parties’
comments, the applicant is to circulate and file its final preferred
conditions, with a memorandum setting out areas of dispute and its

reasoning for its preference.

The Court will then convene a judicial prehearing conference (possibly by
telephone) to determine further steps to resolution. If the conditions are
not circulated by 28 February 2015, the Regional Council is to advise the
Court and a telephone conference will be convened. If the parties reach a




consensus, a memorandum setting out reasoning, signed by all parties

should be filed.
E. Costs are reserved.
REASONS FOR THE DECISION
Introduction

[11  Should the court confirm in principle the grant of consents for Puke Coal to
operate a Class A Municipal Solid Waste landfill (MSW) on their site at Glen Afton
in addition to existing activities? Coal mining, a Construction and Demolition landfili
(C&D) and an end of life storage of tyres are all currently consented and operational.

[1]  In particular:

[a]  Can MSW be managed, in conjunction with the existing activities, to
appropriately avoid, remedy or mitigate adverse effects, including:

[i] Odour such that there is no offensive odour beyond the
boundary of the property; and

fiif ~ There are no contaminant discharges to ground or water?

[b]  If the court concludes that consent is appropriate in principle, can the
environmental effects generated from the site be adequately controlled
by conditions?

QOutline

[2]  The determination of this appeal also involves questions as to whether or not
the Vision Strategy for the Waikato River, now contained in the regional and district
planning documents for the protection and restoration of the river, will be satisfied.
This relates particularly to consent conditions for controlling stormwater and erosion
- "discharges from the landfill and the risk of leachate affecting the waters of the river.

B [3]-':; It became clear during the course of the hearing that in the event that we
:_cgi.lsidered a consent might be appropriate in principle, further significant work




needed to be done in respect of the appellants’ proposed consent, its conditions, and
management plans to:

[al Clarify their intent and effect;

[b]  Clarify what consents are already in place for the existing activities on
the Puke Coal site;

fc] Deal with the cumulative effects from the combination of the existing
coal extraction and landfill activities on the site which may in
themselves require further consents or modifications to the consents
already in place;

[d] Clarify questions in relation to a number of proposed landfill
management plans including the standards to be achieved and the
effect of these plans on the operation of the site including their ongoing
enforcement; and

[e] Ensuring enforceable standards are contained within the Conditions of
Consent with actions in the event of failure to achieve a standard.

[4]  There was evidence from the opposition parties about Puke Coal’s existing
coal mining and end-of-life tyre operations which highlighted poor management in the
past and which has resulted in prosecution and enforcement action.

PROPOSAL

[S]  Puke Coal proposes to construct and operate a Class A municipal landfill. Itis
to be located on the same site as an open cast coal mine, a C&D landfill and a
consented end-of-life tyre landfill which is curently being developed. The landfll
consent requirements being sought under these proceedings are focussed on
stormwater collection and discharge, leachate collection and discharge and air
discharge. The proposal relies on a mix of existing and new consents.

[6]  The landfill would essentially fill a 20ha land depression created by open cast
coal mining activities which more or less ceased in this part of the Puke Coal site in
~ about 1995. The resultant final mounded landform will we were told, fit the natural

-+ context of the surrounding topography. The northern perimeter capping level roughly

fnétchcs the southern high wall level. The eastern perimeter capping level meets the




existing access road used by trucks removing coal from the northern portion of the

site.!

[71  Asaconsequence, the landfill is best described in cubic capacity rather than as
a weight measure. As the hearing progressed it was confirmed that the cubic capacity
was 8,000,000m® being the volume consented by both the Regional and District
Councils and the subject of these proceedings. We were told that the maximum
annual waste received at the landfill would be 250,000m? (compacted volume) and its
expected life would be in the range of 35 years.

[8]  Coal will continue to be extracted on the remainder of the Puke Coal property
contemporaneously with the operation of the landfill. By the end of the hearing, Puke
Coal undertook that should consent be confirmed for the MWS, its existing consent
for the end-of-life tyre disposal would be surrendered and that operation would cease.

[9] There is no liner underneath the existing C&D landfill which is itself located
within the footprint of the proposed new landfill. This C&D landfill will therefore be
relocated to another area within the new landfill site to allow the construction of a
sealed liner over the full extent of the combined new site.

[10] The proposal requires consents from both the Waikato Regional and the
Waikato District Counciis. A table setting out those consent requirements is attached
as Annexure C.

[11] Overall, relative to both the regional and district planning instruments the
proposal is a discretionary activity. We intend to address matters under Section 104
before a final evalvation under Part 2 of the Act. We commence by outlining the
application and the parties.

The Site Environs

[12] The Puke Coal site, Lot 60 DP 427961, is 12 kilometres west of Huntly along
Rotowaro Road past the Solid Energy Rotowaro open cast mine. It is located in the
western most extremity of the Rotowaro Coal mining Policy Area defined in the
Waikato District Council’s District Plan. The Puke Coal property exiends almost as
far as the former coal mining townships of Glen Afton and Pukemiro.

! Coombe, EiC at [3.3]




[13] It would be fair to describe the scale of Puke Coal’s mine as being relatively
modest compared with the nearby Solid Energy mine. While the whole area has a
long history of coal mining, the former Glen Afton and Pukemiro mine workings are
no longer evident at least {o the untrained eye. Various ponds and indentations in the
landscape, however, show tell-tale signs of former open cast and underground mining
with the Puke Coal site overlying part of the seams of the Glen Afton and Pukemiro
mines. We gather that the process on site uses machinery to extract the remnant coal
left from the previous underground mining of the area (Adits).

[14] There are about 10 homes on Hangapipi Road, which bounds the eastern side
of the site. Most of these are owned by Mr J Campbell, the principal of Puke Coal,
although two are owned by the now deceased and intestate parents of two parties to
the proceedings, one who supports the application and one who opposes it. We will
collectively refer to these two parties as the Tumohe family. Apart from the dwellings
on Hangapipi Road, adjoining properties consist mainly of pastoral farm land.

[15] The site is shown in Annexure I) hereto with the proposed MSW landfill site
located in the south western corner. Immediately to the north and northeast are the
Pukemiro rail line and bush tramway club premises. To the south is rural land owned
by a Mr Howlett and to the west a mixture of rural land and outlying residences of the
Glen Afton and Pukemiro townships.

{16] In addition to the houses on Hangapipi Road, Puke Coal owns a house located
on the western edge of the site closest to Glen Afton and accessed via Glen Road.

[17] Located between the landfill footprint and the eastern boundary is the access
road for the site and an unnamed tributary which flows from the south to the northeast
of the site where it joins the Waitawhara stream. The majority of the site drains to
this tributary with the Waitawhara stream more or less following Rotowaro Road
eastwards towards Huntly where it enters Lake Waahi, and ultimately the Waikato
River.

[18] Upstream, the unnamed tributary flows through farm land before entering the
Puke Coal site. Over much of its length within the site it broadens out to form a
_ settlement pond which is used to treat the stormwater which discharges from the coal
* mine and the existing C&D landfill. It is intended that this system also be used to
t_I;éat the stormwater from the proposed landfill.

[19] - The treated water from this settlement pond then flows downsiream through a
_ valley and some bush before passing through two culverts, one under the site access




road and the other under Rotowaro Road where it joins the Waitawhara Stream. Each
culvert at its outlet is perched above the downstream bed.

[20]  After leaving Rotowaro Road, the access road to the site makes its way south
between the stream and the eastern boundary generally following the alignment of the
unnamed tributary. It then opens out into an area which contains concrete pads (we
understand for tyre storage and sorting) and a weighbridge, the coal mine site office
and coal hopper as well as staff parking. From here one access road continues info the
north eastern corner of the site where we were told more permanent tyre storage
bunkers are intended to be constructed or are under construction and further to where
the existing C&D landfill operates.

[21] A further access road crosses the unnamed tributary towards the southern end
of the site before turning back in the direction of both the landfill and the coal mine on
the opposite side of the tributary. We understand that coal extraction has been
undertaken in the area covered by the western wall of the proposed landfill footprint
and also in the area several hundred metres to its immediate north.

[22}] From evidence given by local residents, it appears that some tailings from the
current open cast mining operation have been placed in the north western comer of
the site, with an allegation that some of those tailings have washed into the
Waitawhara stream in heavy rain conditions as a result of slips. We observed silt in
the stream from that area on our site visit.

[23] The current coal extraction method is open cast and appears to be following
the tail of various seams located in the coal measures of this area. Ms D Fellows (an
experienced geological engineer called by Puke Coal) set out a clear description of the
geology for us in her evidence in chief. Included in that description is a layer of what
was commonly referred to by witnesses as “fire clay” which is to be used to line the
landfill in a compacted form prior to the placement of a synthetic flexible membrane
liner (HDPE liner). There is no detail as to how much of the site may be affected by
this fire clay aithough sugge'stions were made by some witnesses for the PAR Society
that its sharpness and brittleness could penetrate the landfill liner.

The Landfill System

[24]° As we understand the proposal, the base of the landfill site will be prepared
through excavation and removal of reworked overburden and C&D landfill deposits to

* . provide a solid base upon which the liner system can be founded. This will include
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the removal of any remaining underground mines or Adits which have not yet been
removed as part of Puke Coal’s current open cast mining operations.

[25] Geological drilling will be undertaken to confirm that the landfill footprint and
its surrounds are clear of any underlying Adits and if any Adits are discovered these
will be removed or dewatered to meet the requirements of the landfill design.

[26] The southern and western high walls will be designed to be self supporting
during the development and initial phases of the landfill operations. These walls will
then be buttressed with waste material separated from the liner with reworked
overburden as the filling progresses.

[27] The liner system for the landfill consists of a drainage system beneath a
compacted clay liner which is then covered with an HDPE liner. The underground
drainage system is designed to collect groundwater beneath the landfill. There will
also be a drainage collection system constructed along the outer edge of the landfill to
capture surface stormwater and prevent it from flowing into the landfill.

[28] The collected groundwater and stormwater will be discharged into the existing
stormwater treatment pond on the site. The proposal relies on an existing consent for
that stormwater treatment facility and the existing specifications pertaining to it.

[29] A gravity fed leachate drainage collection system is to be installed above the
HDPE liner and this will be directed to catchment tanks which will be periodically
emptied by a tanker with the leachate being removed from the site and disposed of
elsewhere at an industrial waste facility.> These tanks will sit within a bunded
enclosure sized to contain any leachate spillage or leakage.

[30] In closing, Mr Mulligan for Puke Coal put forward a number of additional
features which he said would form part of the proposal including the construction of a
contingency pond to provide additional capacity to temporally store leachate in the
event of an emergency so as to protect the integrity of the stormwater treatment pond.
He also offered:

fa] To undertake real time monitoring of the clean stormwater diverted
around the landfill prior to discharge to the stormwater pods; and

.4 > Buindle of Key Documents, Vol 3 Consent Plan Typical defails, DWG: 42045680-C-016 at p.1632
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[b]  The additional feature of a bio-filter such that the lecachate storage
tanks will be vented through this filter to control potential odour.
These additional measures will form part of our consideration as to
whether or not consent should be granted for the landfill.

[31] For completeness we add that Mr Mulligan also offered a condition under
which a 500 metre separation distance would be maintained from the landfill working
face to the nearest boundary to minimise the potential for odour to affect adjoining
properties. We return to discuss this later.

[32] Landfill gas resulting from the decomposition of the waste materials, is to be
collected by a reticulated system which will be progressively installed as the volume
of waste material placed increases. This will include flares to burn off the gas in
accordance with the National Environmental Standard for Air Quality (NESAQ)
which applies to landfill operations. An additional feature of this landfill is the
proposal to operate a temporary gas flare system from the start of the filling operation
until the point where permanent reticulation is practical. This we were told will
address potential gas emissions much earlier than has been the practice for this type of
operation on many other landfills. We will come back to this later.

[33] Operation of the landfill will follow a staged approach based on filling cells in
either a clockwise or anti clockwise fashion. It was agreed with one of the
neighbours, Mr Davie (a Section 274 party to the Puke Coal appeal), that the
sequencing of cell filling should follow a pattern whereby the emission of odour and
its likely impact upon him (and others) can be ascertained and managed. With that in
mind and with some other minor amendments to condition drafting Mr Davie agreed
to a consent arrangement with Puke Coal. The papers for this have been lodged with
the court but held over to the completion of this hearing and decision. These are
intended as part of the proposal. We have already referred to a further concession on
this issue made by Puke Coal for a 500m separation distance to be imposed between
the workface and the nearest property boundary. All these agreements will be carried
into the final documents.

[34] A Management Plan system is proposed for the landfill to manage the
deposition of particular putrid waste as well as hazardous waste. Monitoring and

Vanous management systems are encapsulated in a draft Qutline Landfill

| _ Management and Operations Plan which was attached to Mr T Matthews’ (the project

. managel for Puke Coal’s consultants) evidence-in-chief. We understand that this

o document also forms part of the application material before us.
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[35] Itis proposed that the Landfill operate as follows:

[a] Access to the landfill only between the hours of 7.00am - 4.00pm
Monday to Saturday inclusive;

[b]  On site works at the landfill only between the hours of 7.00am -
6.00pm Monday to Saturday inclusive; and

[¢] No activities associated with the MSW landfill to be undertaken
outside of these hours, or on Sundays or Public holidays.

[36] Again we assume these will be in the final Conditions of Consent.
The Parties

[37] As we have discussed, Puke Coal appealed the Councils’ decisions
acknowledging the need to modify and claiify certain conditions. The position
between Puke Coal and the Councils is that these parties have now reached agreement
on a comprehensive set of conditions relevant to their consent jurisdiction.

[38] Mr Hinse is a Section 274 party to the Puke Coal appeal. He owns a house in
Pukemiro and opposes the landfill bundle of applications in their entirety. He was self
represented and did not provide evidence to us. He did however provide submissions
and was able to ask questions of the witnesses called by Puke Coal and the councils.

[39] Mr Howlett lodged an appeal in his own right and has had his concerns met
through agreement reached with the Councils and Puke Coal for Puke Coal to provide
a litter control fence along the boundary of his property. He therefore did not attend
the hearing. Those agreements are now part of the proposal before us and will be
incorporated into any Final Conditions and Management Plans.

[40] As we have already described, Mr Davie who was a Section 274 party to the
Puke Coal appeal has also had his concerns attended to and did not attend the hearing.

Those agreements are now part of the proposal before us.

[41] The PAR Society Inc is an appellant in its own right and maintains its position

" that the consents should be declined. The Society is made up of many of the residents

of Glen Afton and Pukemiro and some members of Waikato-Tainui hapu living in

. :H_angap_ipi Road, whom we have referred to by the family name Tumohe. They were

" ;ePfé_S'éilted by Mr Walden, a former barrister and solicitor and law educator who has
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continued to take an active interest in resource management matters and the practice
of law as it relates to communities. The PAR Society called no technical expert
witnesses but did call a number of local residents who are members of the Society as

well as one member of the Tumohe family.
Remaining Appeal Issues
[42] Mr Walden set out the issues for his clients which can be summarised as:

[a]  ILegal issues which while broadly introduced, generally concern the
application of the Waikato-Tainui Raupatu Claims (Waikato River)
Settlement Act 2010 including cultural matters and a precautionary
approach;

[b]  The suitability of the site for a MSW landfill;
fc] Odour control;
[d] Ground water, surface water and leachate management; and

[e] Potential fresh water contamination.

[43] While this list seems relatively modest it appears to address the heart of the
proposal. Other issues not pursued at appeal were traffic and roading, landscape and
visual matters, litter, vermin, contaminated and hazardous substances, as well as
archaeological and cultural heritage matters. These are, in a sense, more peripheral to
the scheme of this proposal on a highly modified site and rural and mining

environment setting.

[44] We now further elaborate on the detail of the proposal and its potential
environmental effects as it relates to thege issues,

Past mining on the landfill site
[45] Ms Fellows in her evidence for the applicant noted that a number of bore holes

had been drilled around the edges of the MSW site and these indicated that there may
still be coal seams in the higher walls of the landfill site and in the south-eastern

. corper.

| {46]. - A map produced by Ms Fellows identified the approximate extent of historical
ﬁn;if;pground mine workings (Adits). This map indicated that the entire area was
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worked through fairly extensively using the pillar and bord method over the last
century or so. This includes the areas of Hangapipi Road, the south eastern corner of
the site and the area covering around two-thirds of the proposed landfill, as well as the
area to the immediate north and northeast of the landfill site which is currently being
mined by Puke Coal.

[47] The full extent of the mine Adits is a little unclear although we understand that
most of the MSW footprint, has been excavated and partially filled with reworked
overburden and C&D landfill materials.

[48] In short, the full extent of existing mine Adits on the site is unknown and some
may have collapsed. If not attended to, any remaining Adits that have not been
worked through the more recent open cast mining operation could form a weakness
within the MSW site and its edge walls. This could lead to a failure of either the
landfili liner to allow penetration of leachate to ground water and thus compromise
the stability and the integrity of the proposed MSW operations management system.
If this happened, leachate associated with the landfill could also migrate into these
Adits and find its way into the catchment and surface waters and eventually into the
Waikato River.

[49] The evidence was that preliminary site investigation and excavation will
ensure that no Adits will be left under the base of the MSW. Ms Fellows also advised
that because of concerns over remnant underground mine workings, the concept
design was amended to ensure that that all of these workings would be removed from
beneath the MSW side walls and the liner.

Relationship to the multiple uses taking place on the site

[50] The offer by counsel, Mr Mulligan, on behalf of Puke Coal fo relinquish the
consent for the end-of-life tyre depot has removed the need for us to further consider
the relationship of the MSW proposal to that activity. We have taken the view that
the tyre operation no longer forms part of the proposal. This offer has had a profound
effect on our thinking. Without that concession, we could well have concluded that
the effects of the various aspects of the landfill activity relative to the cumulative
. effects of all of the activities on the site and the risk of catastrophic failure were just
“top high.

[51] : “We record that we received no evidence from an Inspector of Mines or a

person with expertise in mining to examine the risks of having an operating mine

77 working alongside this MSW.

A
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[52] There appears little argument that coal being mined can oxidise and catch fire
spontancously, although we were told that there is little risk of coal dust from the
ongoing open cast mining escaping and thus explosion of coal dust does not constitute

a significant risk.

[53] There appeared fo be a consensus amongst the experts that it was important to
separate any coal seam from the landfill because of the potential for a fire starting in
one to affect the other, and because of the significant problems in extinguishing either
a landfill or a coal fire. We were told that a separation distance of 50 metres would be
sufficient and desirable between any coal workings and the landfill site.

Integrity of the liner system

[54] To accommodate the proposed sequence of filling the cells in the landfill, it is
intended that vehicles transporting the waste will cross a bund to enter the landfill and
then follow a formed central spine track road over the HDPE liner until they reach the
appropriate cell where the waste is to be dumped. It is our understanding that the
access track would be formed by placing an initial layer of waste, and then cover
material which would provide a cushion to the base. The working face of the landfiil
would extend over an area of approximately 30m” with the waste being tipped straight
into position and then compacted by machine before being covered with a layer of

cover material,

[55] Given that faults in the liner can develop both during installation or through
machinery operator error, we were concerned about the amount of damage which
might occur to the landfill liner after its installation, and also about the likelihood of
any fault actually befng detected as material was pushed over it. Any damage would
be out of sight relatively quickly.

[56] These concerns were responded to by Mr A Kirk, an environmental scientist
called by Puke Coal who addressed hydrogeclogy and leachate matters. His
calculations indicated a peak production of leachate from the landfill of around
325 cubic metres per day. Even with some relatively major tears and damage to the
liner, Mr Kirk was relatively confident that, with an underground interception drain
system coupled with the relative impermeability of the underlying foundation
material, leachate would be appropriately dispersed so as to be negligible. He
" considered the possibility of leakage based on a combination of manufacture and
' .installation failure would have a predicted leachate leakage of 0.004 cubic metres, or
4 litres, per day. He also provided an estimate of a further four litres per day
assuming damage to the liner which we assume would double the leakage to some
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eight litres per day or 0,008 cubic metres per day. These figures were assumed at
peak production. Mr Kirk said this escaped leachate, which may reach and be mixed
with existing ground water of 20 cubic metres per day, would constitute less than
0.05% of the groundwater flow.

[57]1 A key leachate indicator is the quantum of ammoniacal nitrogen present in the
receiving waters with Mr Kirk predicting an increase in concentration in the order of
0.015 milligrams per litre. This would be an increase of approximately 1%, over the
median concentration in the existing groundwater and approximately 0.5% of the
variation in amount of nitrogen concentration measured over the previous period from
2007 to 2012. Mr Kirk said that this was a negligible amount.

[58] The main stormwater treatment pond has a capacity of some 2,200 cubic
metres. There is an outlet that would allow the entire pond to be drained although,
despite some assertions being made, there was no evidence that this has ever occurred.
We repeat that the proposal as it now stands includes a new contingency pond to
proff;l'de additional capacity to temporally store leachate in the event of emergency.

[59] It is clear, however, that even with the existing treatment system, elevated
levels of sediments still travel downstream and that the unnamed tributary shows
signs of degradation. Mr R Montgomerie, a freshwater scientist called by Puke Coal,
said that the existing water quality in the fributary at a site about 20 metres upstream
of its confluence with the Waitawhara Stream is not capable of supporting a healthy
bethnic community. He said that this is not unexpected given the highly modified
industrial nature of the site. He also said that Puke Coal is currently meeting most of
its consented discharge limits.

[60] The added effects from the stormwater or the groundwater leachate from the
landfill are likely to be minimal. Mr Montgomerie said that monitoring undertaken
some 200 metres downstream of the confluence shows that currently the Wattawhara
Stream is capable of supporting healthy bethnic invertebrate and native fish
communities at this location. He anticipates this would continue to be the case.

Effects of existing operations

. “[lﬁl] We note that the proposal is for the existing stormwater consent to be modified
. "to include the discharges relating to this landfill. While the existing stormwater
consent is primarily intended to deal with the mining operation, liftle, if any, detail
was given to us about stormwater management in the mining operation beyond that it

is in area of an open cast mine.
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[62] The area to the north-west of the site appears to have been utilised for coal
mine tailings. Mr L Boyd, a long-time resident and former underground miner, told
us that Puke Coal has been storing tailings from the mining operation in the north-
west corner, and that these practices have lead to collapses or slides which have then
entered the Waitawhara Stream. Whether that is the case or not, it is clearly an
outcome relating to the mining operation, given that Mr Boyd and others have
acknowledged that there would be no potential for water from the landfill to make its
way to this north eastern corner of the site.

[63] As we have said, little detail was available to us about the open cast mining
operation except for the contribution to the traffic predicted to be generated from the
site. We note that the end-of-life tyre operation will no longer be included in the
traffic figures. In any case, traffic was not at issue under this appeal.

[64] Whether or not a mine of this sort can operationally co-exist with the landfill
was also unclear fo us from the evidence. We assume, however, that Puke Coal
considers this possible and practical including that the general odowr from the landfill
would be acceptable to the coal mine site management and operators even though
some of the working and load out areas for the mine appear to be relatively close to
the proposed landfill faces.

Non-contended Effects of the Activity

Landscape and visual

[65] As we have said, a number of effects were not in contention in these
proceedings. In relation to landscape and visual effects, we accept that the area in
question has been a worked over mining landscape and overall has no outstanding or
special features. Visual effects will be low to negligible subject to implementation of
a landscape rehabilitation plan. Given the very restricted viewpoints and visual
receptors, we anticipate the impact on landscape/visual amenity will be low.

Traffic

[66] We have already noted that the igsues surrounding traffic have been resolved
‘and do not form part of the appeal. The traffic links are acceptable, with some 164
" moverents per day, although the analysis included the tyre disposal facility, so that
' . figure would now reduce. Overall, there is an intent that the landfill will become
_mbfé predominant as an activity as the mining comes to an end on the site. We accept
: .tht.a ggﬁdcﬂcc that traffic movements can be safely accommodated on the existing road
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network. In particular, we note that fruck movements are mixed with Solid Energy
traffic only a shott distance from the site.

Noise

[67] We accept that noise in relation to the proposed activity would be relatively
low and in any event is well-screened not only by distance from the boundaries but by
topography. The range of noise anticipated is similar to that for the open cast mining,
although after establishment we accept the ongoing noise will be mainly from
placement of waste and cover.

Fauna and Flora

[68] The potential increase in bird and pest numbers will be addressed by
Management and is intended to be included within the Landfill Management and
Operations Plan. Our overall view is that the appropriate management practices
would avoid significant effects on flora and fauna near the site.

[69] We discussed the possibility of improvement to the riparian margins of the
unnamed tributary with Mr R Montgomerie, a freshwater scientist called by Puke
Coal. He acknowledged Puke Coal had offered to undertake riparian planting to
improve the tributary upstream of the site with riparian fencing to help improve the
overall quality of the water, This offer was not taken up in the relevant decision of

the Council Comumissicners.

[70] The possibility of doing this kind of remedial work downstream of the
stormwater pond was also discussed with this witness, but the court was told that this
area is largely already in bush and gully. If there were any open areas, it was agreed
that these could be planted to improve the riparian margin and consequentially the
quality of surface water making its way to the stream system at these locations. On
our site visit we noticed the large treatment pond is bounded by the road. Fencing and
planting of the pond’s riparian margin would have benefits for the site amenity and

waters.

. Heritage Matters

[71] The footprint of the landfill does not cover any particular cultural or historic
sites. There is a recorded archaeological site, being the colliery houses located some
50-100 metres from the southern high wall. These would not be affected by the
landfill.
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[72] There is also a heritage railway line beyond the boundary of the Puke Coal site
operated by the Bush Tramway Club which crosses an internal access road which
services Puke Coal. There do not appear to be any concerns that the landfill would
affect the operation of this railway.

Dust

[73] It is intended to control dust through the application of water. Given the
existing activities which occur on the site and the distance between the sites which
generate dust and the nearest homes under prevalent wind conditions, we understand
that any effects from dust are not at issue. Any intermediate stormwater/water quality
ponds on the site could be used in part for pumping water for dust suppression and we
understand that an on-site water truck would also be available. Overall, with the
exception of the haul roads, it is likely that the landfill itself would generate little dust.
We conclude that the proposed Site Management Plan could properly deal with
avoiding a dust nuisance on or beyond the site.

Wind Blown Litter

[74] There is of course the prospect of wind-blown litter, and to this end we have
already noted that Mr Howlett has signed a consent agreement for there to be
extensive provisions for litter fences to be placed along his boundary and for these to
be cleared regularly. It appears to us that there could be some sense in requiring litter
fences to be placed in other locations such as on the eastern side of the roadway, on
the south eastern portion of the site and around the north-west side of the landfill.
This could be addressed in any Consent Conditions and relevant Management Plans.

Disputed Effects

Leachate

[75] A key concern raised by the PAR Society is the potential for the landfill to
adversely impact on groundwater and freshwater. As we have already noted, the PAR
society were particularly concerned at the potential for leachate to contaminate
groundwater and reach the unnamed tributary on the site. The response of the
'é-lpplicant is that there are likely to be very low levels of leachate reaching
grouhdwatel‘, and it is most unlikely that this leachate would have a measurable effect

on the t‘r’iﬁutary.
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[76] We accept the evidence of relatively low levels of leachate to ground, even for
HDPE failure would be in the order of 8 littes a day. Interceptor drains should
remove any leachate reaching groundwater with monitoring between the MSW and
the waterway to pick up if leachate migrates further. The interceptor drains can be
diverted to separate treatment ponds if necessary.

[77] We conclude that this issue is partly addressed by the interceptor drains
proposal, but should also be supperted by several monitoring points between the
landfill and the waterway. We are not sure how and when water will be diverted to
the separate treatment pond. However, this could be addressed in the Consent
Conditions and relevant Management Plan. We accept that the low risk, combined
with monitoring, will ensure negligible, if any, contamination of surface or ground
water beyond the site,

Cultural matters

[78] The status of the groundwater and waterway of this catchment becomes more
important because of the relevant Regional and District and Tainui Management
Plans, all of which have as a first priority (taking priority over National Policy
Statements) that the Waikato River will be protected and restored. This led into
another issue in contention being the cultural dimension of the application.

[79] The cultural matters were not fully explored in the evidence before us. As we
have said, the Tumohe family own two properties on Hangapipi Road but these were
purchased as European titles in the 1950s and 1960s. Nevertheless, the family is
Tainui Waikato and clearly has a close association with this particular property and
area. Given that some four generations have now seen the property as the base for
their whanaun, we understand the strong attachment, However, as we have aiready
said, different views are held by different members of the family.

[80] Argument was advanced both in respect of the Tumohe family and also in a
general sense that the association of Tainui Waikato with the Waikato River was a
critical element of their culture and cenfral to their identity. We see those principles

as non-contentious.
: ‘?Ppigction and Restoration of the Waikato
"[81] * We also acknowledge that the Crown settlement and iwi plan objectives have

resulted in provisions that have now been inserted into the relevant Regional and
District Plans. In particular we note that the Waikato-Tainui Raupatu Claims
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(Waikato River) Settlement Act 2010 (the Settlement Act) took priority over
National Policy Statements. The important concept for current purposes is the
requirement to protect and restore the Waikato River.

[82]  The court acknowledges the concern of some of the Tumohe family and of the
Tainui people as a whole for the protection of their waterways and for the restoration
of the catchment of the Waikato River so as to improve the maui of the river as a

whole.

[83] The relevant iwi plan (refer Section 35A RMA) entitled The Waikato-Tainui
Environmental Plan (August 2013) provides at Clause 8.2.1 for a hierarchy of steps in
respect of the management of adverse effects on the environment. The first step is for
avoidance, and if avoidance is not possible, then remedy and then questions of

mitigation, balance and the like.

{841 The Regional and District Counneil witnesses recognised the importance of the
provisions now contained within their Regional and District Plans in relation to the
restoration and protection of the river. Ms Drew, for the District Council, felt that this
could be achieved through rehabilitation of the site after the works were completed.
The Regional Council was somewhat more ambivalent adopting essentially the
standard approach in relation fo Section 5 thus allowing mitigation to be a sufficient
satisfaction of the obligations.

[85] This was also the approach taken by the applicant’s witnesses although, as
noted, the ecologist suggested improvements could be made to the riparian margin of
the unnamed tributary which flows through the site to improve its existing poor

quality.
Protect and restore surface waters paramount

[86] We are unanimous in our view that the adoption of the Vision and Strategy
Statement of the Settlement Act within the Regional and District Plans, has led to a
stepwise change in the approach to consents affecting the catchment of the Waikato
River.

[87] We consider that looking at the Waikato River Setilement Act and the
Regional and District Plans as a whole, the only reasonable conclusion that can be
reached is that there is an intention to improve the catchment of the river and of the
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river itself within a reasonable period of time (several decades) to a condition where it

is safe for swimming and food gathering over its entire length.’

[88] Reason

[a]

[b]

[c]

s for our conclusion in this regard are as follows:

- The Settlement Act includes in its definition of the Waikato River all

tributaries, streams and watercourses relevant to this proposal;

The Vision and Strategy for Waikato River set out in Schedule 2 to the
Setflement Act and in particular Section 1(3)(a), (f), (g), (h), (k) and
Section 2(2) and (i) of Schedule 2; and

Sections 9 to 12 of that Act;

Recognition of vision and strategy for Waikato River
Te Ture Whaimana

g Scope of vision and strategy

(1) The Waikato River and its contribution to New Zealand's
cultural, social, environmental, and econcmic wellbeing are
of national importance.

(2} The vision and strategy applies to the Waikato River and
activities within its catchment affecting the Waikato River.

(3) The vision and strategy is Te Ture Whaimana o Te Awa o
Waikato.

Status

10 Relationship of sections 11 to 15 with Resource
Management Act 1991

{1 Sections 11 to 15 have effect fo the extent to which the

content of the vision and strategy relates to matters covered
by the Resource Management Act 1991,

(@) Sections 11 to 15 prevail over sections 59 to 77 of the

Resource Management Act 1991,

11 Vision and strategy is part of Waikato Regional Policy
Statement
{1) On and from the commencement date, the vision and

strategy in its entirety is deemed to be part of the Waikato
Regional Policy Statement without the use of the process in
Schedule 1 of the Resource Management Act 1991.

{2) As soon as reasonably practicable after the commencement
date, the Council must—

S Sehele 20009

i
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(2)

(3)

C)
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{ay insert the vision and strategy into the policy
statement without using the process in Schedule 1 of
the Resaource Management Act 1991; and

(b) make consequential amendments o records and
publications to reflect paragraph (a).

On and from the commencement date, the Council must
ensure that the policy statement does not remain
inconsistent with the vision and strategy for any longer than
is necessary to amend the policy statement to make it
consistent with the vision and strategy.

The vision and strategy prevails over the policy statement
during any period of inconsistency described in subsection

Effect of vision and strategy on Resource Management
Act 1991 planning documents

The vision and strategy prevails over any inconsistent
provisicn in—

{a) a national policy statement issued under section 52
of the Resource Management Act 1991; and

(b} aNew Zealand coastal policy statement issued under
section 57 of the Resource Management Act 1981.

The Council must not review or amend under section 79 of
the Rasource Management Act 1991 the vision and strategy
inserted in the Waikato Regional Policy Statement.

A local authority must not amend under section 55 of the
Resource Management Act 1991 a document defined in
section 55(1) of the Act if the amendment would make the
document inconsistent with the vision and strategy.

A rule included in a regional or district plan for the purpose
of giving effect to the vision and strategy prevails over a
national environmental standard made under section 43 of
the Resource Management Act 1991, if it is more stringent
than the standard.

A rule included in a regional or district plan for the purpose
of giving effect to the vision and strategy prevails over a
water conservation order made under section 214 of the
Resource Management Act 1991, if it is more stringent than
the order.

Schedule 2 provides:

Schedule 2
Vision and strategy for Waikato River
Vision
Tooku awa kolora me oona pikonga he kura tangihia o te

maataamuri. The river of life, each curve more beautiful
than the last.

Our vision is for a future where a healthy Waikato River
sustains abundant life and prosperous communities who, in
turn, are all responsible for restoring and protecting the
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health and wellbeing of the Waikato River, and all it
embraces, for generations to come.

In order to realise the vision, the following objectives will be
pursued:

(a)

(b}

©

{f)

(@)

(m)

the restoration and protection of the health and
wellbeing of the Waikato River:

the restoration and protection of the relationships of
Waikato-Tainui with the Waikato River, including their
economic, social, cultural, and spiritual relationships:

the restoration and protection of the relationships of
Waikato River iwi according to their tikanga and kawa
with the Waikato River, including their economic,
social, cultural, and spiritual relationships:

the restoration and protection of the relationships of
the Waikato Region's communities with the Waikato
River, including their economic, social, cultural, and
spiritual retationships;

the integrated, holisfic, and co-ordinated approach to
management of the natural, physical, cultural, and
historic resources of the Waikato River:

the adoption of a precautionary approach towards
decisions that may result in significant adverse
effects on the Waikato River and, in particular, those
effects that threaten serious or irreversible damage to
the Waikato River:

the recognition and avoidance of adverse cumulative
effects, and potential cumulative effects, of activities
undertaken both on the Waikato River and within the
catchment on the health and wellbeing of the Waikato
River:

the recognition that the Waikato River is degraded
and should noi be required to absorb further
degradation as a result of human activities:

the protection and enhancement of significant sites,
fisheries, flora, and fauna:

the recognition that the strategic importance of the
Waikato River to New Zealand’s social, culiural,
environmental, and economic wellbeing requires the
restoration and protection of the health and wellbeing
of the Waikato River:

the restoration of water quality within the Waikato
River so that it is safe for pecople to swim in and take
food from over its entire length:

the promotion of improved access to the Waikato
River to better enable sporting, recreational, and
cultural opportunities:

the application to the above of both maatauranga
Maaori and the latest available scientific methods.

Strateqy

To achieve the vision, the following strategies will be
followed:

(a)

ensure that the highest level of recognition is given to
the restoration and protection of the Waikato River:
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{0y  establish what the current health status of the
Waikato River is by utilising maatauranga Maaori and
the latest available scientific methods:

{¢) develop targets for improving the health and
wellbeing of the Walkato River by utilising
maatauranga Maaori and the latest available
scientific methods;

(d) develop and implement a programme of acfion to
achieve the targets for improving the health and
welibeing of the Waikato River:

(e) develop and share local, national, and international
expertise, including indigenous expertise, on rivers
and activities within their catchments that may be
applied to the restoration and protection of the health
and wellbeing of the Waikato River:

(fy  recognise and protect waahi fapu and sites of
significance fo Waikato-Tainui and other Waikato
River iwi (where they do decide) to promote their
cultural, spiritual, and historic relationship with the
Waikato River:

{g) recognise and protect appropriate sites associated
with the Waikato River that are of significance to the
Waikato regional community:

(h)y actively promote and foster public knowledge and
understanding of the health and wellbeing of the
Waikato River among all seciors of the Waikato
regional community:

(i encourage and foster a "whole of river” approach to
the restoration and protection of the Waikato River,
including the development, recognition, and
promotion of best practice methods for restoring and
protecting the heaith and wellbeing of the Waikato
River:

(i)  establish new, and enhance existing, relationships
between Waikato-Tainui, other Waikato River iwi
(where they so decide), and stakeholders with an
interest in advancing, restoring, and protecting the
health and wellbeing of the Walkato River:

(k) ensure that cumulative adverse effects on the
Waikato River of activities are appropriately managed
in statutory planning documents at the time of their
review:

" ensure appropriate public access to the Waikato
River while protecting and enhancing the health and
wellbeing of the Watkato River.

[89] This Vision and Strategy Statement affects all decisions made which may
affect the river or its catchment. As the Supreme Cowt noted in EDS v King Salmon
at[149]:*

4 [‘20'.1T4j NZSC 38, Environmental Defence Society Incorporated v The New Zealand King Salmon
. Company Limited & Ors, Elias CJ, McGrath, Glazebrook, William Young, Arnold JJ
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[149] Section & does not, we agree, give primacy {o preservation or
protection; it simply means that provision must be made for preservation and
protection as part of the concept of sustainable management. The fact that s
6(a) and (b) do not give primacy to preservation or protection within the
concept of susiainable management does not mean, however, that a
particular planning document may not give primacy fo preservation or
protection in particular circumstances. This is what policies 13(1)(a) and
15(a) in the NZCPS do. Those policies are, as we have interpreted them,
entirely consistent with the principle of sustainable management as
expressed in s 5(2) and elaborated in s 6.

[90] We have concluded that the Supreme Court has identified that instruments
may give primacy to some aspects of the matters under Part 2. Further, it is clear that
the Settlement Act was intended, and did take effect, as a statutory provision
overriding national policy documents. The Supreme Court noted in EDS v King
Salmon at [152]°

[162] The NZCPS is an instrument at the top of the hierarchy. It contains
ohjectives and policies that, while necessarily generally worded, are intended
to give substance to the principles in Part 2 in relation to the coastal
environment. Those objectives and policies reflect considered choices that
have been made on a variety of topics. As their wording indicates, particular
policies leave those who must give effect to them greater or lesser flexibility
or scope for choice. Given that environmental protection is an element of the
concept of sustainable management, we consider that the Minister was fully
entitted to require in the NZCPS that particular parts of the coastal
environment be protected from the adverse effects of development. That is
what she did in policies 13{1)(a) and 15(a}, in relation to coastal areas with
features designated as “outstanding”. As we have said, no party challenged
the validity of the NZCPS.

This equally must be true for the Settlement Act to the extent that an application
affects the Waikato River.

[91] Inthis case there was no dispute that the waterway was covered by the Act and
was part of the Waikato River as defined. We conclude that this application must, to
the extent relevant, protect and restore the river (particularly this portion of it).

[92] Implicit in the Supteme Court decision was the matter of workable practicality
thus any protection or restoration mwst be proportionate to the impact of the
application on the catchment. However, it is clear that it intends to go further than
avoiding effect. We have concluded protection and restoration includes preservation
from future and restoration from past damage. Restoration can only involve
recreation of a past state. Thus, some element of betterment is intended.

- S Thid at [152]
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[93] We now examine the proposal on this basis. We are satisfied that this
proposal will protect the waterways with appropriate consent conditions:

[a]  Further intexmediate pond/s are installed to protect water before it joins
the main stormwater treatment pond. In particular, these ponds should
allow for removal of sediments and treatment if contaminated;

[b]  Further steps are taken to improve water quality before it is released
further downstream;

[e] Steps indicated are taken to ensure leachate does not reach the

tributary;

fd]  There are stringent standards for water quality for discharge from the
main settlement pond for;

[i] removal of contaminants including floating oils, scum etc;
[{i] pHlevels; and
[iii]  ecological standards to support benthic ecology.

[e] Some maps showed additional new ponds or near to the mine and
landfill sites. These is no doubt that primary treatment/settling ponds
of this type would allow sediments and other materials to be removed
prior to discharge to the final setflement pond in the stream.

[94] We conclude the Settlement Act requires the improvement of Waikato water
quality over a reasonable period. We conclude that this can be achieved in this case

by:

{a] A comprehensive stormwater and leachate management plan to
integrate water control from the various activities on site;

fb] Setting of standards for water discharge to the tributary after treatment;

(€] Using intermediate ponds/sump or other treatments to ensure any
unacceptable level of contamination is prevented from reaching the
final treatment pond and reducing sediment discharge and other

contaminants in surface and groundwater; and
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[d]  Improving riparian margins through fencing and planting.

951  In short, we agres that this application must, to an appropriate extent, protect
and restore the Waikato River. However, we conclude that the applicant can do so by
the imposition of consent conditions and appropriate Management Plans.

Odour and landfill gas

[96] There is no doubt that the discharge of odour from the decomposition of refuse
and from landfill gas and their potential to affect neighbours is a primary issue in this
case. We acknowledge Mr B Campbell, for the Regional Council, and Mr A Curtis,
an experienced air quality scientist, indicating that the odour management and conirol
provisions proposed for this consent are the most stringent in the Waikato region and
among the most stringent utilised in New Zealand.

[97]1 The question is whether or not those are sufficient for us to be satisfied that the
level of the effects will be acceptable. The first issue of course, is how odour is
measured. Experienced compliance officers such as Mr Campbell say it is very easy
to recognise the distinction between landfill gas and landfill odour. Odour is
generated from the working face and the materials placed in the landfill; landfill gas is
generated from the decomposition of the landfill materials which is expelled in a
gaseous form.

[98] In respect of the working face, Mr Campbell says that rarely are these smells
detectable beyond 300 metres® and that they are not offensive provided reasonable
management has been maintained. We take that to mean that putrescible materials
when placed in the landfill must be covered immediately with adequate cover so that
the odour does not penetrate that material. For large quantities of putrescible material
such as offal, seafood remains and the like, special arrangements need to be made
with a special dumping position prepared and the refuse material being covered
immediately with capping material. We have assumed all of these steps would be
taken which would, as Mr Campbell said, be normal and expected. While the draft
outline Landfill Management and Operations Plan is intended to address this, as
already pointed out, we do have concerns with the specificity of conditions of consent

) }yhich must underlie this plan.

i 6 We ﬁgve already noted Puke Coal’s offer of a condition for the distance from the landfill working

ey

. _;fa"c_e"jgthe nearest boundary to be a minimum of 500 metres
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Escaping Odour

[99] We were told that the major odour problem from landfills is landfill gas, and
in Mr Campbell’s experience this begins to generate with the accumulation of larger
tonnages (over say 200,000 tonnes) at the landfill. They became a problem at the
Hampton Downs landfill at 500,000 tonnes. Mr Campbell said that there needs to be
a gas collection system in place coupled with immediate capping of the landfill which
is sufficiently secure to contain the gas and not allow it to percolate to air. Landfill
gas systems are required by the relevant New Zealand Standard to be flared.

[100] Mr Campbell told us that with some of the early landfills, the lighters on the
gas stacks were insufficient to ignite the gas or were extinguished during wind events.
This then meant that gas was able to escape and create a nuisance. More recently, the
flares are supplemented by LPG to ensure that whatever gas is present is flamed
without delay. Nevertheless, Mr Campbell did not see that gas odour problems arise
solely for this reason. He pointed out that gas escapes through the landfill cover had
been a major problem with many landfills. This required weekly walkovers of the cap
to detect any small cracks and ensure that they were repaired to stop them from
leaking gas. He also indicated that it required a planned and proactive system in
respect of the placement of the flares to ensure that all gas was captured and flared
before it became a nuisance.

[101] Even though Mr Campbell told us that Hampton Downs Landfill was operated
carefully with pro-active management, this landfill has had a significant number of
complaints each year. It has been only in the last two years that the level of
complaints has reduced from up to around 40 per year to around 10 per year.
Attached hereto as Annexure K is the record of the complaints produced to the court
for Hampton Downs.

[102] From this record it can be seen that many of the incidents were not only highly
offensive but were such that people had to leave their homes or became unwell as a
result of the gas. In nearly all cases, Mr Campbell explained that this was due to
fugitive landfill gas which had ponded and travelled in some cases up to five
kilometres from the site. He also said that in the earlier years there had been problems

with the operation of the collection and flaring of the gas.

"[103] We acknowledge that there is a different landform at the Puke Coal site from
Hampton Downs in that the landform rises from the site to the villages of Glen Afton
and. Pukemiro. The effect of this is that any escaping gas would need to rely on a light
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wind to carry the gas over the surrounding contour before it reaches Glen Afton and
Pukemiro.

[104] We observed on our site visit that on the eastern side of the property, the main
Puke Coal offices and coal crusher and storage plant occupy the lower lying land next
to the stormwater ponds. Given that the landfill gas or odour is likely to move
downhill on cold days from the landfill in windless conditions, it should first affect
those facilities. It would need to rise some 50 metres and travel mainly through bush
to reach the Tumohe properties on Hangapipi Road. This would require the
appropriate wind direction and speed. What is more likely is that any odour would be
directed down and towards the stormwater treatment ponds and then towards
Rotowaro Road.

[105] Having said this, we appreciate that odour plumes do not follow any strict
pattern and that patches of odour can often be detected in other places from time to
time. It also seems to us to be less likely that odour would be pushed across the
higher land to the west through the deep valley and then into the villages of Glen
Afton and Pukemiro. Again, however, we do not preclude the possibility that some
patches of odour could be detected in other places from time to time.

Consents of parties

[106] As well as the consents already referred to, consent has also been obtained
from the principal of the local Pukemiro School. It is unclear whether this goes
beyond the role as principal to include the children for which the principal is
responsible or if this also includes the Board of Trustees. Ms J Tumohe, who lives in
Huntly and is a teacher aide at the school, said she does not agree with that consent
although she said that she has no authority to speak for the school.

[107] More importantly, Ms Tumohe’s sister, Mrs L Kingi (who appeared as a
witness for Puke Coal) and her husband who have resided in one of the Tumohe
houses for 30 years have signed a consent. They are clearly key parties likely to be
affected, Mrs Kingi’s brother, Mr A Tumohe, has not provided a consent, He is a key
party who also lives in Hangipipi Road, is opposed to the MSW, and who may be
. .. affected. We understand that other parties such as the occupants of Mr Campbell’s
”" , _pr'c'_jpe;lties on Hangapipi Road have signed consents.

[ {108] .-'-;'Siection 104(3)(ii) of the Act excludes us from considering the effects on
: s fcohs'éﬁf:ihg parties. Given this circumstance and mixture of opinions relating to the
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same properties we find that this limitation has little relevance to the Tumohe
properties in our assessment in this case.

Evaluation of effects

[109] We have concluded that all affects, other than odour, can be adequately
controlled by conditions of consent. We also conclude that consent conditions and
Management Plans can be drafted which will protect and restore the stream and
margins. We acknowledge that the RMA is not a no-effects Act. Nevertheless, it is
clear that the more significant the effect, the more the court will be looking to the
avoidance and remedial steps of the Act rather than mitigation.

[110] We now turn to odour on which the evidence was ambivalent. We note the
key concession made by Mr Curtis, Puke Coal’s odour expert, that there would still be
occasions when neighbours would find the odour from the landfill site (we imagine
mainly landfill gas) to be offensive. We rely on Mr Curtis’s use of the FIDOL’
factors and in particular the O or the offensiveness factor. He said that when odours
are detected beyond the boundary of landfills they are generally considered to be
offensive and that this would be the case for any odours from the Puke Coal landfill.
In the context of the degree of offensiveness, Mr Curtis described for us the German
VDI Standard which is used for assessing the level of intensity (or offensiveness) of
odour within a range of 0 (Iow) to 6 (high). These are often referred to as the FIDOL

levels.

[111] Mr Campbell has considerable experience for the Regional Council in dealing
with landfill gas, and his view was that the changes to the conditions in this case,
particularly the early installation of landfill gas receptors and flaring, and the regular
checks of the land cap, would avoid most of the problems which have occurred at
Hampton Downs. Even so, Mr Campbell was not prepared to go so far as to say there
would be no effects from time to time on neighbouring properties.

[112] The court is therefore left in a difficult situation. We agree with Mr Curtis that
if the odour effect using the FIDOL levels reaches 3 or more it is offensive and
therefore a significant adverse effect. It seemed to us that there was the potential for
this level to occur several times per year during at least the peak generation period.

" 7 Frequency, Intensi Duration, Offensiveness, Location
rrequency, f
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[113] An extensive consideration of alternative methods for odour reduction on the

site has been made by the applicants and their advisors. What is proposed is as close

as possible to the best practical option. Nevertheless, no guarantee can be given that

there will not be offensive odowrs beyond the site boundary. If consent is granted, this

cannot easily be rescinded given that the landfill would continue to produce landfill

gases and odours even if there was to be no further placement of waste.

[114] We remain at this stage in a difficult position in relation to management of

odour. However, it is our view:

[a]

[b]

[c]

[d]

[e]

That Puke Coal’s offer of a condition for the distance from the landfill
working face to the nearest boundary to be a minimum of 500m aligns
well with Mr Campbell’s advice that at this distance with good landfill
management practices, waste odour should not be detectable;

That there should be additional requirements over those proposed in
the application documents including the installation of early
monitoring devices around the landfill in association with the existing
requirement for a weather station to identify wind direction and speed,
with an early alarm system protocol being developed to identify
conditions where odour or landfill gas may be produced. This could
assist in prevention and provide an ability to warn neighbours;

We conclude that there is the potential in this case for conditions to be
developed which would compensate owners for any inconvenience
and/or displacement from their homes in times of offensive odour.
Although no specific discussion has been entered into, this may inclode
an emolument for such inconvenience, alternative accommodation
during any period of displacement or some form of liquated damages
agreed in advance;

There is potential to install in selected individual homes an odour
filtering mechanical air device to enable windows to be kept closed
when landfill gas or odour is detected and thus enable families to
remain within their homes;

This might be coupled with a mechanism such as the use of a
community liaison committee with funding provided and payments for
community benefits, scholarships, or payments to affected owners (and
reviewed from time to time by the Regional Council at its six-monthly
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or annual review of the odour). The consent conditions on odour could
be reviewed and varied if necessary. It is most likely reviews would
need to continue six-monthly from the critical stage of the consent, say,
after the placement of 200,000 tonnes of refuse prior to that being
annually and continuing until, say, the placement of one million tonnes
where if there were no non-compliances it could drop back to annually
or bi-annually. Any subsequent complaints would then provoke the re-
instigation of the six-monthly review. The review conditions would
constantly enable the Council to update to the latest best practical
option in the event that there were FIDOL 3 or above odours on
neighbouring properties or whether they considered that prevention can
be achieved by the installation of the technology.

{115] In the end even with this mitigation, this would not necessarily satisfy us
under Part 2 of the Act as it needs to be balanced with other positive and potential
adverse effects of the application with a view to reaching a holistic decision. Overall,
we need to make a decision as to whether these effects as avoided, remedied and
mitigated would nevertheless be acceptable in the context of the entire application.

Past non-compliance

[116] Evidence and submissions were made relating to past non compliance on the
site. This has included one major prosecution relating to a tyre fire on site. Witnesses
also addressed the tailing issue at the north western corner of the site, with its
sediment loading to the stream. The Tumohe family gave evidence of aerial spraying
adjacent to their homes and suggested a blasé approach to environmental matters by

the applicant.

[117] Mr Mulligan acknowledged his client’s environmental history, but said his
client has significantly improved his operation in the last ten years, and had been

operating within his consents.

[118] There is a PhD thesis by Dr M Brown on compliance with environmental
conditions in New Zealand.® This has shown limited compliance with complex

T conditions by some individuals or smaller companies. The court suggested to Mr

v

¥ Towards Cobust Exchanges: Evaluating Ecological Compensation in NZ, M A Brown doctoral
- thesis.
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Mulligan that the Court reconsider the view in earlier cases that compliance should be

assumed.

[119] For this case, however, we accept that the Regional Council have detected
compliance offences in the past and will be diligent in ensuring any conditions of
consent for the MSW are complied with. We were assored regular checks of all
MSW facilities take place and the Regional Council is diligent in proactive inspection
and response to complaints. Furthermore, regular consent reviews are intended and
any non-compliance could be addressed on the basis the terms of such a review are
stated widely enough to include a bond for mitigation and even cancellation if certain

parameters are not met.

Application of the plan matters

National directives
[120] Two National Envivonmental Standards apply:

[a]  National Environment Standard for Air Quality (NESAQ). The
evidence provided was that the proposal is designed fo meet the

relevant regulations under the NESAQ. Clearly, it would be the failure
to achieve these standards which is the issue in this case. Regular
moniforing, compliance checks, and review are appropriate means of
ensuring the standards are met;

[b] National FEnvironment Standard for Assessing and Managing
Contaminants in Soil fo Protect Human Health (NES Soil). The

evidence was that the landfill will accommodate activities identified on
the Ministry for the Environment’s Hazardous Activities and Industries
List (HAL) and the volume of earthworks required for the landfill will
exceed the permitted activity criteria set out in the NES Soil
regulations. This situation requires a detailed site investigation (DSE)
to be undertaken in accordance with the NES Soil regulations. This
has not been done. Where this is not undertaken, the status of the
activity is a discretionary activity by reference to these regulations.

Again, it seems the matter can be addressed by consent conditions and
Management Plans. Mr Fellows recommended investigative drilling at
the design stage. The detailed investigation of the Landfill footprint is
clearly intended to ensure there are no residual Adits. The
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Management Plan will need to address how these Adits are to be
removed or dewatered to meet the requirements of the landfill design.
We conclude a consent condition should require a full preliminary DSI
for the landfill footprint under the National Standard. This may be
supported by a Management Plan, although we suspect any report is
likely to inform such a Plan. This should be approved by the Councils
before any works commence.

The National Policy Statement for Freshwater Management (NPS
Freshwater). We were advised of the key objectives (Al and A2) of

the NPS Freshwater 2011. This document was superseded on 1 August
2014 part-way through the hearing. Parties were not alert to this fact
and it was not discussed at the hearing. We set out both versions for

comparative purposes below:

NPS Freshwater 2011
A. Water quality

Objective A1

To safeguard the life-supporting capacily, ecosystem processes and
indigenous species including their associated ecosystems of fresh
water, in sustainably managing the use and development of land, and
of discharges of contaminants.

Objective A2

The overall quality of fresh water within a region is maintained or
improved while:

a. protecting the quality of outstanding freshwater bodies
b. protecting the significant values of wetlands and

c. improving the quality of fresh water in water bodies that
have been degraded by human activities to the point of
being over-allocated.

NPS Freshwater Management 2014

A, Water quality

Objective A1

To safeguard:

a) the life-supporting capacity, ecosystem processes and
indigenous species including their associated ecosystems,
of fresh water; and
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b) the health of people and communities, at least as affected
by secondary contact with fresh water;

in sustainably managing the use and development of land, and of
discharges of confaminants.

Obijective A2

The overall quality of fresh water within a region is maintained or
improved while:

a) protecting the significant values of outstanding
freshwaler bodies;

b) protecting the significant values of wetlands; and

c) improving the quaiity of fresh water in water bodies that
have been degraded by human activities fo the point of
being over-aliocated.

There appears to be a softening of the Policy in relation to outstanding water bodies
from protecting the quality to protecting the significant values. Given the tributary is
not an outstanding waterbody, this change is of little moment, The meaning of (¢) is
unclear but its wording is inelegant.

[121] We have discussed the evidence of the likely impact on the quality of surface
water and the existing ecological values of the waterways elsewhere. Suffice to say,
we congider that, irrespective of the changed wording of the NPS Freshwater, it is
clear that the Settlement Act is both specific to these waterways and in accordance
with Section 12 of that Act, prevails over the NPS Freshwater 2011 and 2014:

[122] We have specifically addressed the Vision and Strategy promulgated by the
Settlement Act elsewhere and have noted the emphasis on restoration and protection
of the health and well being of the Waikato River and its tributaries and waterways.

Regional directives

[123] Mr Campbell advised that the relevant policies and objectives of the proposed
Waikato Regional Policy Statement (RPS) are similar fo the operative RPS. We note
that the parts relevant to the Waikato River and its waterways are captured by Section
11 of the Settlement Act which we have referred to earlier. This means the Vision
and Strategy promulgated that Act is deemed in its entirety to be part of the Waikato
Regional Policy Statement.

[124] In respect of other matters we rely on the evidence of Mr Campbell (for the
R@gionai Council} which was not at odds with, but more detailed in respect of this
* dociument than Mr Jenking planning evidence for the Applicant. Mr Campbell
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concluded, that assuming the relevant practices and methodologies that have been
outlined in the Land Management and Operations Plan are adopted, that the proposal
adopted best practice for the MSW design and was is not inconsistent with the RPS

(operative or proposed).

[125] Mr Campbell and Mr Jenkins were in agreement on the relevant parts of this
Plan and reached the conclusion that the MSW will not be contrary to the relevant
provisions of the National Environmental Standards, Policy Statements and Plans

prepared under the Act,

[126] We note that the five MSW consent applications were processed as a bundle as
a Discretionary Activity’. These concerned the discharge of contaminants to land and
any subsequent discharges of contaminants into water or air, We have concluded that,
in respect of the interpretation of Rule 3.2.4.2, the fact that Surface Water Class
Standards will be maintained, misses the point, in our view, of the higher threshold
now inserted by reference to the Settlement Act. Thus while this situation may be
achieved, maintaining the water class standard per se, this will not meet the policy

directives which now apply.
District Plan

[127] Ms L Drew, planner for the District Council, set out for us the relevant parts of
the District Plan. She referred to Chapter 1A which relates to the Waikato Growth
Strategy and the objective relating to the retention of rural land for rural production.
She indicated that the existing site is heavily modified and degraded by the existing
consented activities and that it has limited potential as a productive rural property.
We accept her point but note the intention for rehabilitation after the activity is
completed and the potential for ongoing pasture use.

[128] She accepted that appropriate management of the activity would ensure the
activity would not be inappropriate given its context. We concur with this general
view. Ms Drew then covered the various Chapters of the Plan which are relevant
some of which were not in contention during the hearing. Specifically, we conclude
Chapters 9 Contaminated Land, 10 Solid Waste, 13 Amenity Values, and 14
Hazardous Substances to be most relevant given where the matter had progressed by

- time of hearing.

? Campbell, EiC at [17] — [20]




38

[129] Essentially Ms Drew was reliant on consent conditions to provide an outcome
which would be consistent with these parts of the Plan. We concur with that view
should such conditions be able to be determined and be found to be practicable.

[130] We note her conclusions regarding amenity values which she maintained
include a compronﬁise position. While there is a strong preference to contain effects
within the site, if this is not possible then they should be remedied or mitigated. We
accept that this is the case and that the ability of the activity to be considered
consistent with these provisions will rely on the scale of the adverse effects and
whether they can be practicably remedied or mitigated. This is however, subject to
the effects on the Waikato River which must see a positive outcome overall.

[131] In relation to odour, the evidence shows that at least landfill gas cannot
confidently be expected to remain on the site at all times. This will clearly affect
amenity, but we had little guidance from the District Council witness as to how such
impacts would be seen in terms of the Plan. We conclude the Plan does nothing to
assist us in the assessment of odour effect (on amenity) and its acceptability.

Other documents

[132] The Waikato-Tainui Environment Plan is relevant to our determination
(Section 104(1)(c)) and we have addressed it earlier. We find that this Plan is entirely
consistent with the Vision and Strategy for the Waikato River and supports the views
articulated in this decision.

Part 2
[133] As we have indicated, we are unanimously of the view that the Vision and
Strategy for Waikato River and its consequent adoption in the Regional and District

Plans has led to a change in the interpretation of the provisions of Part2 for the
purposes of the Waikato region.

[134] Accordingly, it is our view that every application affecting the river catchment
will need to demonstrate ways in which it protects and restores the river in proportion
to:

[a] The activity to be undertaken;

[b]  Any historical adverse effects; and
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[c] The state of degradation of the environment. Section 8.2.1 of the Iwi
Management Plan assists us in an approach to achieve protection and

restoration.

[135] Various examples of the scope of this were seen by the court during the time
of our visit at or around the site. In most cases the stream outside the site had willow,
some of which had been killed through poisoning regimes but still remained in the
river. There was no riparian planting and in places the banks were eroded. In farm
areas the streams were heavily pugged by stock and there was little or no riparian

planting.

[136] The Vision and Strategy acknowledges the existing, highly degraded state of
the Waikato region waterways and as noted it is not possible in the ordinary course for
stepwise change and stepwise iraprovement to be achieved if people are undertaking
permitted activities such as farming. Under the Act at least, there can be no
requirement to install riparian planting and fencing although this can be encouraged
by other methods such as subsidies. Furthermore, the nitrate loading on the
waterways requires plan changes before an enforceable regime can be put in place.

[137] Itis our view that the Vision and Strategy recognises that on an application for
a resource consent, affecting the Waikato waterways, there is an important
opportunity to provide for the protection and restoration of the river in a more direct
fashion, In such a case, the applicant would need to show that, in proportion to the
impact of the proposal, there was real benefit to the river catchment.

[138] We use the words in proportion as qualifying because it is clear from a
reading of the whole of the Vision and Strategy that it does not intend that the first
applicant is responsible for the entire upgrade of the river catchment, nor could such
an approach be in accordance with the Act. But nevertheless, the generational

mmpacts upon the river should be recognised and addressed.

[139] The scale of that is clearly a matter for the discretion of the Council relevant to
each case, but we would expect that it would be interpreted as there being an
opportunity wherever possible within the catchment to improve any streams or
waterways and the water quality within it. This can largely be achieved by consent
conditions requiring the provision of riparian planting or other methods to avoid
" contaminated runoff, to improve the water quality, in particular the MCI index, lower
) th:el nitrate levels, lower e-coli, and improve habitat for fish and other forms of stream

taxa.




40

Part 2 and the Vision

[140] Itis our view that the Vision Statement is not an exponential change given the
provisions of Section 5(2){z) and (b). Essentially, what is acknowledged in terms of
the Vision Statement is that the potential of natural and physical resources to meet
foreseeable needs of future generations and its life-supporting capacity, particularly of
water and eco systems, has been compromised by past conduct and should be
protected and restored. This closely reflects Section 5(2)(a) and (b) of the Act.

[141] We conclude, looking at the Act as a whole, that it intends that the peneral
purposes of the Act will be reflected:

fa] At a national level through policy statements;
[6]  Ataregional level through regional documents; and
fc] At adistrict level through district documents.

[142] Although the tests vary, essentially a lower order document must give effect to
those higher order documents. Within most plans there are broad areas which do not
militate towards one particular action. The clearest example is the usual reference to
avoid, remedy or mitigate.

[143] It seems to us that EDS v King Salmon'® has established the principle that it is
possible for national documents, and we would suggest by analogy both regional and
district documents, to promulgate particular approaches within their area of influence
which are not in conflict with superior documents. Lower order documents must give
effect to that approach if sufficiently clear.

[144] Inthis regard, we are unable to see any conflict between the requirement of the
Vision and Strategy to protect and restore the Waikato River and the provisions of
Part 2 of the Act, or any of the other documents. Therefore, in terms of the analysis
suggested in King Salmon, there is no need to give priority to other parts of Part 2
over the Vision and Strategy for Waikato River.

16.[26 14] NZSC 38, Environmental Defence Soclety Incorporated v The New Zealand King Salmon
Company Limited & Ors, Elias CJ, McGrath, Glazebrook, William Young, Arnold JJ
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[145] We conclude that the intent of the Act is that it can provide for regional or
district interpretation of the requirements of that Act to fit the particular circumstances
of that region. Where the Government or the Regional Council has identified an area
of importance (such as in the National Coastal Policy Statement) and provided an
emphasis to avoid affects, then that is a matter which binds documents lower in the
hierarchy. Regional and Local Plans cannot be inconsistent with the superior

document i.e. they must give effect to that policy.

[146] We are unable to see anything in the Vision and Strategy for the Waikato
River, adopted by legislation, which confiicts with the Act, and in fact as Mr Mulligan
suggests, these documents fit remarkably well together. We suggest that this is
intentional and is intended to demonstrate that within the Waikato region the
restoration and protection of the tiver is to be regarded as a primary objective guiding

policy and outcomes under the Act.
CONCLUSION

[147] We have discussed our concerns with odour relating mainly to fugitive landfiil
gas. The issue concerns us and we conclude that complaints at the level (40 per year)
experienced by Hampton Downs Landfill several years ago would be unacceptable.
However, with appropriate consent conditions and a Management Plan, consent might
be appropriate. We would need to be satisfied the conditions were rigorous, and if
there was a failure there was a real remedy to those affected.

{148] At this point, the court assumes for current purposes that it would be possible
to generate a set of consent conditions and Management Plans that would meet its
requirements for granting consent. The parties have asked for the opportunity to be
involved in the drafting of conditions if the court is minded to consider consent in

principle.

[149] We confirm again that the offer by Mr Mulligan on behalf of Puke Coal to
close the end-of-life tyre depot has had a profound effect on our thinking, Without
that concession, we would have concluded that the overall effects of the various
aspects of the activity including cumulative effects and the risk of catastrophic failure

were just too high.

'tISO] With that concession, matters are now much more finely balanced.

.+ Nevertheless, we remain unsure as to whether or not we can be satisfied that the

B jaﬁpﬁpaﬁou with the conditions of consent and Management Plans will meet the

e Q:‘pgiiijose of the Act. That turns in part on how issues of cumulative effects can be
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dealt with such as stormwater and the like, and also how issues of odour can be dealt
with through conditions and Management Plans.

[151] We consider the question of fire risk is significantly lower, given the absence
of the tyre depot, and that this should be able to be controlled through adequate

conditions.

[152] We have a tentative view that appropriate conditions could satisfy us that
consent can be granted. However, the court is not prepared to reach a conclusion as to
the application itself until it can consider a set of consent conditions and Management
Plans to address the adverse effects and issues identified in this decision.

[153] On that basis, our interim decision is that consent might be granted by the
court if the court can settle upon satisfactory consent conditions.

Section 290A of the Act

[154] The Councils through the Hearing Commissioners concluded that the consents
should be granted on the basis of comprehensive conditions. We conclude the
Council Decision was largely concerned with the same issues we address but did not
address the change of emphasis now required as a result of the Settlement Act and the
Vision and Strategy for Waikato River. This resulted.in decisions which failed to
seek an enhancement and placed the balance on effort to maintain current
environmental outcomes. We have also found specific concerns with odour, whereas
the Hearing Commissioners considered that minimisation was sufficient.

Effective Interim Decision

[155] Ultimately, we tentatively come to a view that consent may be possible with
developed thinking on appropriate conditions.

[156] This requires the parties to now address the conditions, Particular emphasis
needs to be given on how jurisdictional questions of cumulative effects can be
addressed. In preparing such conditions, can we particulatly suggest:

fa] In respect of stormwater:
ii] The menitoring point at the outlet of the dam requires that

adequate standards remove most of the sediment, coal dust,
nitrates, and that e-coli be addressed. The objective is to
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discharge water consistent with the quality of the water at the
contact water level to the culvert and thus into the Waitawhara
River;

[i]  We also note that the proposal to now install a contingency
pond up stream of the main pond is likely to require a resource
consent. This would need to be clarified in the conditions;

[iif] Identifying a method by which the stream as a whole can be
improved including riparian planting, riparian fencing and
planting along the edge of the stream as it goes through the site
to the stormwater pond, and practical improvements
beyond/downstream within at least the application site;

[iv] Providing intermediate settlement pond both within the landfilt
footprint and before the main treatment pond which captures
both landfill and mine stormwater. This concept now forms
part of the proposal although there is no plan or design for it.
Consideration could be given to a sump or catchpit that could
be cleaned out to assist in sediment removal; and

fvl]  To undertake real time monitoring of the clean stormwater
diverted around the landfill prior to discharge to the stormwater

pods.

How cumulative effects will be dealt with (this may require changing
other consents) including stormwater, cumulative traffic effects,
cumulative dust effects, impact of mining operations, how 50 metres
separation is to be obtained from any possible coal mining, coal
storage and the land fill operations. The separation regime will require
an appropriate definition of any material containing coal or coal
products by volume (say, containing more than 5%);

Addressing cumulative operational effects such as inter connectedness
of the various operations and activities around the site and an
appropriate whole of site management plan to address these for
example traffic management and fire risk;

Surrender of the tyre storage facilify consent;
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Directions

[a]
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In relation to edour:

[i] How monitoring for early detection can be provided,

[if]  Dispersion and early waming systems where precutsors to
odour identified in modelling occur;

[iiif] In the event of adverse effects on people, how this would be
addressed which might include:

L. Compensation, assessment for loss or damage,
2. Filtered air control inside the house, and
3. Management of waste covet/capping and location.

[iv] The additional feature of a bio-filter such that the leachate
storage tanks will be vented through this filter to control
potential odour.

For completeness we add that Mr Mulligan also offered a condition
under which a 500 metre separation distance would be maintained
from the landfill working face to the nearest boundary to mintmise the
potential for odour to affect adjoining properties.

[157] The applicant is to laise with the Councils in preparing a set of consents with
conditions and Draft Management Plans fo address the findings and recommendations
contained in the Interim Decision. These are to replace the Proposed Consents with
Conditions and Draft Management Plans as attached in Annexure A, together with
further amendments suggested in closing by the appellant as contained in A and
Annexure B hereto.

[158] We direct:

The Applicant is to liaise with the Councils to develop a set of
consents, conditions and Draft Management Plans (the Documents);
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[b]  Ifthe Documents are circulated to all parties by 20 December 2014, the
Section 274 parties are fo provide their feedback by the 28 February
2015;

[c] If the Documents are circulated between 20 December 2014 and 28
February 2015, the other parties have until the end of March to

comment; and

[d] Within 15 working days of receiving the Section 274 parties’
comments, the applicant is to circulate and file its final preferred
conditions, with a memorandum setting out areas of dispute and its

reasoning for its preference.

[159] The Court will then convene a judicial prehearing conference (possibly by
telephone) to determine further steps to resolution. If the conditions are not circulated
by 28 February 2015, the Regional Council is to advise the Court and a telephone
conference will be convened. If the parties reach a consensus, a memorandum setting

ouf reasoning, signed by all parties should be filed.

[160] Costs are reserved.

A
SIGNED at AUCKLAND this 2 3" dayof O clobes 2014

For the Court:







Annexure A

125466 {i\‘d:tachmemt {1) {a)

SCHEDULE 4 - GENERAL CONDITIONS

The granting of the consents, numbers 125466, 126467 and 126469 [s subject fo the following
general conditions, which shall apply fo each Individual consent;

1 The consent holder shall develop and operate the site in general accordance with the
principles contained within the following documents:

s Application for Resource Consents and Assessment of Environmental Effects,
Puke Coal Limited Proposed Municipal Solid Waste Landfill, dated 19/10/12,
received 28/10/12, prepared by URS Lid, WRCdocs#2287044 & #2287036,

o Application under section 127 RMA to change resource consents 104244
(discharge stormwater) and 102303 (tzke swface water), received 29/5/13,
WRCdoc#2702892 & #2702889,

as modified by

e Further information responses from or on behalf of Puke Coal Limited to the
Waikato Regicnal Councll dated 21 February 2013, WRCdoc#2354798,

« Further Information response from or on behalf of Puke Coal Limited fo the
Walkato Regional Council dafed 21 August 2013, WRCdoc#2819273.

s The Revised Regional Council Consenting Sfrategy, dated 17 May 2013,
WRCdoc#2535459.

o URS Response to Tonkin & Taylor Review Comments (2 August 2013}, dated
22/8/18, WRCdoc#2819674.

and by

e The evidence presented fo the consent authorify hearing by Puke Coal Limited
and any agents or consultants acting on its behalf.

in accordance with the following concept drawings, which supercede any earlier
revisions provided in the above-mentioned documents

REVISION

DRAWING NO.

42045680-C-000

DRAWING TITLE

Cover Sheet

42045680-C-001

Site Plan

42045680-C-002

General Arrangement and Surface Water
Controls

Oyl

42045680-C-003

Leachate Drainage

42045680-C-004

Groundwater Management

42045680-C-005

Finished Surface Plan

420456860-C-006

Finished Surface and Gas Collection

42045680-C-007

Landfill Long Secfion

42045680-C-008

Landfill Eastern Cross Section

A2045680-C-009

Landfill Western Cross Section

ersiexljusiimlfoviieviivalie]

42045680-C-010

Leachate Sump and Tee Bund Detal
Prior o Closure of Last Cell

42045680-C-011

Leachate Sump and Toe Bund Detail at
Closure

ve]

Northemn and Southern Highwall Liner

| '42045680-0-012
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Detail

42045680-C-013

Treatment of Existing Mine Adis on
Southern Highwall

42045680-C-014

Connection of Upper Liner Bench fo
Lower Liner Bench

42045680-C-015

Inferred Fault Treaiment Detall

42045680-C-016

Tybpical Details

42045680-C-017

Gas Well Detail

42045680-C-018

l.ongsection (West-East) Site Geology
Proposed landfill

42045680-C-019

Treatment of Mine Woridngs Under
Landfill Foatprint

42045680-C-020

Borehole Location Plan

G| WX O QoI o O

42045680-C-021 | Hydrogeology

42045680-C-022 | Engineering Geology Site Observation
Map

42045680-C-023 | Existing Site Geology Plan

The corisent holder shall develop an envirenmental induction programme,. which
shall be intended fo ensure that staff and contractors wotking on the site are
generally aware of the contenis of these consenits as they apply to the activilies in
which the staff/contractors are involved. Coples of the consents shall be kept on-site
at all times, and be made available to all staff and contractors.

All investigations, design, supervision of construction, operation, monitoring and afier-
care shail be undertaken by suitably gualifled personnel experlenced in such works, or
wotks of a similar nature, and fo the satisfaction of the Waikato Regional Councll.

Design — Liner, Gover and Gapping

4

5

6

The landfill base liner system shall comprise, from bottom to top, at least the following
materlals:

(i) 600 milimetres of compacted clay, compacted to achieve a permeabllity of hot
greater than 1 x 10°° metres per second;

{1)] a 1.5 millimetre thick textured high density polyethylene (HDPE) liner, or an
equivalent liner approved by the Waikato Regional Council; and

(il  aleachate drainage layer approved in writing by the Waikato Reglonal Councll.
The landiill side liner system shall comprisae, from bottom {o top, at least the following
materials:

{i) 600 milimetres of compacted clay, compacted to achieve a permeability of not
greater than 1 x 10® metres per second;

{i) a 1.5 millimetre thick textured high denslty polyethylene (HPPE) liner, or an
equivalent liner approved by the Waikato Reglonal Council; and

(i)  aleachate drainage layer approved In writing by the Walkato Regional Councll.

The landfill liner system shall be construsted in accordance with the synthetic materials
mantfacturer’s recommended quality assurancefquality control procedures.

22
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10

Alternative liner designs and materials for the base liner or side liner will be considered
for acceptance by Waikaio Regional Council prior to the development of a new sfage of
the landfill whara these are demonstrated to provide equivalent or superior performance

in terms of:

e Reslstance io chemical degradation

o Hydraulic confainment

o Physical strength and deformation characteristics under service and seismic loads
o General Instaliation procedures

o  Expecled service life,

Final cover on ali stages shall comprise from, bottom to top, af least:

0] a 300 mm intermedfate cover layer;

{ii) a 600 mm compacted clay cap with a permeability no greater than 1 x 10%m/s;
{iii a 450 mm laysr of lightly placed soil; and ’

(v) 150 mm of fopsoil.

Detailed design for final cover shall be forwarded to the Waikato Regional Council 6
months prior to any stage final capping works commencing.

The consent holder shall monitor the stability of the western and southern high walls,
To this end the consent holder shall undertake an appropriate monitoring programme
on these high walls at least six months prior to the construction of Stage 1 and shail
develop an appropriate response plan. Monitoring shall be underfaken on a regular
basis during construction, and until completion of placement of the engineered flll
hetween the high walls and the landfill, and shall include visual observations and

mapping..

The monitoring programme shall include such measures that allow for quantitative
assessient of the rate and direction of movement and shall be approved in writing by
the Waikato Regional Gouncil pHor to implementation. Data obtained from the
monltoting programimie shall be forwarded fo Waikato Regional Councll in a form that
demonstrates the rate and direction of any movement detected.

The consent holder shall undertake an Inspection of the cap of the landfill site following
significant storm events (greater than 50% AEP at a-durafion of less than 1 day), but at
least every six months. The inspaction shall check for:

) vegetation die-off;

o cracking of the landfill cap;

o subsidence and eroston; |

o leachate breakout through the cap;
o damage by stock;

a new groundwater springs; and

® refuse protruding through the cap.

Any defects noticed during the inspection shall be remedied immediately.
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A repott on the nspection and detalls of any remedial actions undertaken as a result
shall be forwarded fo the Walkato Regional Council within two months of each

inspection.

Staging and Sequencing

11

12

13.

Following construction of any stage, the consent holder shall not place any refuse in
that stage untill the Waikato Regional Council has received as-built records, and full
QA/QC records to conflrm that the landfill iner has been consfructed in accordancs with
the approved design, and that all necessary infrastructure is in place to collect and store
leachate according to the approved design, and for clean stormwater o be diverted in
accordance with the approved design, and provides written approval of this.

Prior to provision of a landfill design for Independent Peer Review as required by
Condition 15, the consent holder shall;

a) undertake an investigation of groundwater levels under the upper slope of the
southern high wall, to intersect working volds, and to determine if dewatering is
necessary. Should dewatering he required then a dewatering plan should be
prepared and submitted to the peer reviewers for approval prior fo
commencement. The plan should outline the requirements for treatment, i
necessary, to meet the relevant receiving water quality requirements; and

b) undertake sufficiant Investigatory driling In the South Eastern corner to
defermine the absence or presence of underground mine warkings beneath the
MSW Landfill footprint.  The investigation plan shall be submitied fo the peer
reviewers for approval prior to commencement. Should underground mine
workings be discovered they are to be excavated and replaced with enginesrad
fill that will be subject o detaled design,

Advice note: In the event the quantily or quality of mine waler encountered is such
that it cannot be treafed on site fo meet the suface water qualily requirements
(Schedule 3 of consent 104244) for discharge fo the unnamed ftributary, separate
consent may be required fo permit the mine water to be discharged or removed off-site
for disposal at an appropriate treatraent facility.

Untess written approval is_obtained from all property owners and occuniers between
164-238 Hangapipi Road, PHer-to-the-use-of- Coll-A-and-Cell-F-as-shown-on-Drawing

42045680-C-002-Rev:G-the consent holder shall first complete Cells B and G (or Cells
G and H if an initial counter-clockwise rotation is commenced)_prior to the use of Cell A
and Cell F as shown on Drawing 42045680-C-002 Rev:C. If during the 24 manths prior
to_complstion of Hllng-and-sapping-ofthese-sells-Cell C {or Cell H if aninitial counter-

clockwise rotation is commenged) menitering-sf-odour monitoring at the boundary with
properties en-between 164-238 Hangapipl Road (whose wiitten approval has not been

given) validates incidents of cbjectionable or offensive odour arising directly frer—or

from activities in association with Cells B and C {or Celis G and H if an injtial counter—

clockwise rotafion is commenced) ing-the
er—Q—er—H)—then Cells A and F shall not be used

for MSW landflliing unless or until written approval is optained for so doing from all

affected-property owners and occupiers befween 164-238en Hangapipl Road and js

provided to Walkato Reglonal Council.__Fot the avoldance of doubt nothing in this

condition shall prevent the consent holder from using Cells A and F:

T {i)-. ___forthe placement of consiruction and demolition waste; and
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{ii) for the placement of MSW waste if the written approval of all properiy owners
and ocoupiers between 184-238 Hangapipl Road is provided fo the Waikato
Regional Council; or

(i) for the placement of MSW waste once Cells B and € {or Cells G and ) have

been completed without any validated odour incidents at the boundary with

propetties befwsen 164-238 on Hangapipi Road (whose writfen approval has

not been given) during the 24 months prior to completion of Celi C {or Cell H
if an initlal counter-clockwise rofation is commenced),

Advice Notes

1. Forthe purposes of assessing combliance with this condition, the Waikato
Regional Coungil shall consider whether the discharge of odour ogcurred as a

result of the consent holder complying with the requirements_of another condition

of this consent,

2. For the purposes of this condition "completion of a Cell” or 1o "complete a Cell”
means that it has been filled to such an extent that no further MSW can be
placed In the Cell but may not include final cover.,

44— Pror—te—sormmonsing—Gel-bD—{er—Cell—if-an—ihitial-counter-closlanvise—rofation—is

semmensed-Counsii-may-revew-he—relevani-conserisJisted—at-the—head-of this
Schedule-undersestion-148-ofthe-RMAfor-the purpese-ofseliing-additlonal sonditions
ifvalidated-edour-complainis-have-ossurred-as-indicated-under-condition43:

Peer Review Panel

15

The consent holder shall engage, at its own cost, an independent Peer Review Panel
to review the design (and any significant future amendments to the design),
construction, operation and maintenance of the landfill, and fo, assess whether or not
the work is undertaken by appropriately qualified personnel in accordance with goad
practice.

The independent Peer Review Panel shall comprise at least three persons and shall
be:

e independent of the planning, design, consiruction, management and monitoring
of this site;

o experienced in landfill design (Including design of steep walled liner systems)
construction and management;
experisnced in landfill gectechnical, groundwater and surface waler aspects;
expetienced in landfill gas collection, treatment and adour control {both from
landfill gas and other sources);

= recognised by their peers as having such experlence, knowledge and skill;
approved in wilting by the Walkato Regional Counail.

The primary role of the independent Peer Review Panel is to advise the Waikato
Regional Council on the matters below, and shall report to the Waikato Regional
Councit at least annually and/or af least iwoe months prior to the development of each

", Btage on the following matters:

Ca)y " landfil management, including leachate and nulsance contral;

b}. ©  management and monitoring plans;
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16

c) resulis of defailed geolechnical investigation, site preparation, and
hydrological and geotechnical issues;

d) liner design (including the risks associated with steep walled liner systems)
angd use of on-site materials, including any alternative materials proposed for
the liner and draihage construction;

e) construction quality assurance;
f) water control, including groundwater, stormwater and leachate management;
g) landfill gas collection system, including the extent to which gas collection will

be optimised and the potential for gas migration via mine adits;
h) waste compaction, including method and degree;

i) specialfhazardous waste disposal;

i) accaptable and unacceptable wastes;
K} . cover materilal used;

) monitoring, modelling and records; and

m) rehabilitation, including the managemnnt of surface water runoff from
rehabijlitated landlill areas.

Whete the independent Peer Review Panel does not have the expertise in any of the
areas it is required to repori on, as detailed above, it shall engage the services of an
appropriaie expert to report on the relevant matter {o the independent Peer Review
Panel. The report shall form part of the review provided by the Peer Review Panel as
required by this condition.

Copies of all Peer Review reporis shall be sent directly to the consent holder and the
Whaikafo Regional CGouncil.

A Terms of Reference fo guide and direci the Peer Review Panel is fo be established
in consultation with Wailato Regional Council,

Following receipt of the Peer Review Panel repori(s) required under condition 15, the
consent holder shall forward the following final design documents to Waikato
Regionat Councll for approval'in writing:

o the detailed designs of the landflll liner and leachate collection system,
= the leachate storage facilities,

+ the leachate flow halancing calculations and contingency leachate sforage
sfructures,

o stormwater systems,

s groundwater drainage system and hydraulic irap,
o landfill gas collection system and gas flare(s)

o final landform,

= qualiy assurance procedures for construction of the landfill liner and landfil cap,
and

» waste acceptance procedures.

Al works shall be carried out in accordance with the designs, as accepted in wiiting

by fthg Waikato Regional Counclil.

26

Page6




125466

Landfill Management and Operations Plan

17

18

Three months prior fo the commencement of any works associated with this consent
(including site preparation works), and foliowing the steps outlined in conditions 19
and 20, the consent holder shall prepare a Landfill Management and Operations

Plan.

The objective of the Landfill Management and Operations Plan is fo combine and
collate all management practices and procedures to be implemented oh the site to
achleve compliance with the conditions of this consent, and fo minimise the potential
for nuisances and adverse effects from the operation of the landfifl,

To achieve the objective specified in condition 17, the Landfill Management and
Operations Plan shall Include detfalls on management, operations and monitoring
procedures, and methodologies and cantingency plans necessary to comply with the
condltions of this consent. [t shall include, but not be imited io, the following matters:

a) procedures associated with the acc,epténce of municipal solid waste and
prohibited wastes;

b) landfill desigh parameters;

¢}  details of landfill operations (i.e. earthwaorks, site preparation, landfill liner and
side wall construction, procedutes for the cantrol of the site and tipping face,
the placement of waste, waste compaction, and daily cover (including
procedures for the selection of cover materials or alternatively a prescriptive list
of materials that will be used, and the thickness of daily cover material), water
control, landfill gas control and isachate control);

d) the sequential staging of the landfill and closure of the landfill;

e) procedures for mapping the location of special waste burlals;

f) management procedures fo idenilfy the presence (or otherwise) of flooded
mine workings that may be exposed as well as assessment and
implementation of appropriate dewalering and disposal procedures if required;

g) management procedures for the control of perched leachate layers;

h)  routine maintenance procedures to be undertaken on the leachate and gas
collection systems, including procedures for cleaning the leachate collection
pipss;

i) an erosion and sediment conirol plan;

)  management and monitoring pracifices for the collection and disposal of
leachate and landfill gas;

kY  managernent and moniforing procedures for the control of odour;

)  management and mitigation practices, Including monitoring, fo control nuisarice
effects from noise, birds, vermin and litfer;

m} management and moniforing procedures for the confrol of dust;

n) the specific location of the coniinuous dust menior for measuring dust
emissions and the specific location of the weather monitoring station;

o} procedures for the management of traffis volumes in accordance with the
conditions of this conseht including methods of monitoring and reporting
compliance with the conditions of this consent;

. p} - parking, manoceuvring and loading arrangements fo ensure queuing and

- loading space Is available and {o avoid any effects from parking or queuing at
. therentrance;
a) - procedures and methods to control the speed limit on the site;
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19

20

r)  driver behaviour guidelines to be included in contracts involving regular
hauliers over one month duration fo cover debrls, covered loads and safely
hriefing;

s)  procedures to manage any debris spillage onto Rofowaro Road caused by
trucks exiting or entering the site;

£)  spill preveniion and response profocols;

u)  an accidental discovery protocol;

v}  specific management procedures for the control and management of any
landfill fires, including details of the firefighting equipment to be kept on site o
extinguish fire of a general or chemical nature;

W}  ata minjmum. requirements for instalfation of primary litter fences for._each stage
of the lapdfill to a minimum height of 6m on the predomigant downwing side as
fixed location fences. The LMP shall also include requirement for the use of
secondary litter fences to_a minimum_height of 2m. b@g mobile fences and ablg
to be relocated as required to provide a litter barrier as close as practicable
downwind of the active working face. )

¥)  other actions necessary to comply with the requirements of this resource
consent.

The Landfill Management and Operations Plan shall be submitted for review by the
Peer Review Panel and must be approved In wriling by the Wajkato Regional
Council, acting in a {echnical certification capacity, ptior fo the commencement of any
works associated with this consent (including site preparation works and the
deposition of refuse). For the avoldance of doubt, the Walkato Regional Couneil is
only required {o review and approve those matters in the Landfill Management and
Operations Plan which are within their iurjsdiction, which shall exclude those matters
specifled in condition 18(1). 18(0), 18(p), 18(r), and 18(s), and_18(w).

Prior to submitfing the Landfil Management and Operations Plan in accordance with
condition 19, and prior fo the review, and any amendmenis to the Landfil
Management and Operations Plan in accordance with condition 21, the consent
holder shall provide an opportunity for the Community Liaison Group established by
condition 22 to:

g) provide wtitten Input and feedback into the Initial preparation, or any
subsequent review of the Landfill Management and Operations Plan. In the
event that no written input and feedback is received from the Community
Liaison Group within 15 working days of their receipt of the initial draft of the
Landfill Management and QOperations Plan or within 10 working days in relation
to any subsequent review of the Landfill Management and Operations Plan
then the consent holder shall be deemed to have complied thh this condition;
and

b)  review and discuss the results of all monitoring and reports as required by the
conditions of this consent.

The consent holder shall pravide the Peer Review Panel with a record of any input
and feedback received from the Community Liaison Group, for the Panel {o consider.

"'.%.ELThe Landfill Management and Operations Plan shall be reviewed and updated at

{édst.once every two (2) years by the consent holder and may be amended

,accordmgiy to take info account any changes required. The review of the Landfill

e Management and Operatfons Plan shall assess whether management practices are

L su]ﬁng in compliance with the conditfons of this consent, and whether the ohjective
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of the Landfill Management and Operations Plan Is being met through the actions
and methods undertaken. The review shall result In amendrients that are necessary
to hetter achieve the objective of the Landfill Management and QOperations Plan.

Community Liaison Group

22

23

24

25

The consent holder shall undertale ongoing liaison and consultatlon with lacal residents
within a radius of 3.0 km of the landfill footprint during the estabhshment and operation

of the landfill.

To facilitate this, and prior fo the lodgement of the lLandfil Management and
Operations Plan, the consent holder shall undertake an open, public process to offer
local residents and interested people the opportunity to be part of a Community
Liaison Group. The consent holder shall offer this opportunity to the following parties:
{a) Waikafo District Council;

(b Waikato Regional Councli;

(cy  Waahi Whanui Trust;

{d) Pukemiro School;

() Bush Tramway Club Inc;

{fy  Adjoining l[andowners; and

{g} Residents of the Pukemiro and Glen Afton setdements—{to-bereprosented-by
twe-people-from-eash-solilement):

The Cammunity Lialson Group shall be‘comprised of representatives of those parties
referred fo in Condition 22 who elect to tale up the opportunity.

The main purpose of the meetings of the Community Liaison Group is fo:

(a) Enable the consent holder to explain the progress of the various activities
assoclated with the landfll;

(b) Enable the consent holder to facilitate site inspections;

fc) Provide input and feedback info the preparation, implementation, review and
adaption of the Landfill Management and Operations Plan;

(d) Receive and discuss the resulfs of moniforing and reportmg as requited by the
conditions of this consent;

(e) Discuss and make recommendations to the consent holder regarding any
communify conceins regarding the sffects of the exercise of this consent,
including social impacts;

(f) To identify and discuss appropiiate measures fo address issues raised,
including provisions of further information;-and

(g Receive reports on actions taken by the consent holder on any concerns
raised.

The consent holder shall provide reasonable administrative and logistical support to

facilitate the functions of the Community Liaison Group including provision of an

independent facllitator to chair the Community Lialson Group meetings i necessary.
The extent of the support fo be provided is fo be defermined in consultation with the

~ Waikato District Council and Waikato Reglonal Council.
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26

27

28

29

30

The consent holder shall use its hest endeavours to ensure that meetings of the
Community Lialson Group are held for the duration of the consent from the
commencement of the consent:

(a) at least orice every three (3) months during the establishment of the landfill;
and ’

(b) at least once every six {6) months once municipal solid waste is being
deposited at the landfill (unless the Community Lialson Group determines that
meetings should be held less frequently or are no longer required and advises
the consent holder, Walkato District Council and Waikato Regional Council
accordingly).

The consent holder shall inform the Waikato Reglonal Council and the Waikato
District Councils General Manager Customer Support of any meeting of the
Community Liaison Group a minimum of fen (10) working days in advance of that
meeting. .

The consent holder shall ensure that the minutes of the Community Liaison Group
meetings are forwarded to the Community Liaison Group, the Waikale Regional
Council and the Waikato District Council's General Manager Customer Support
within ten (10) working days of any meeting being held.

The consent holder shall assist the Community Liaison Group to fulfil its purpose by,
among other things:

(&) arranging an approprate venue in the local area for meelings of the
Community Liaison Group;

(b) appointing one of the consent holder's senior representatives {o represent it on
the Community Liaison Group and ensuring at least one of its representatives
attends all of the formal meetings of the Community Liaison Group (unless the
Communify Liaison Group determines that the consent holder should not be
reprasented on the Group or does nof need to atiend a specific meeting and
advises the consent holder and Walkato District Council and Waikato Regional
Council accordingly);

(¢} providing information to the Community Lialson Group about progress in
relation to the project, including the environmental effects of the project and-
compliance with consent conditions;

{d) being prepared to discuss the environmental effects of the landfill, any
concerns in relation fo human health and safety, and any complaints from the
local community, including provision of further infarmation and identification of
appropriate measures o address issues raised; and

(e) timely provision of all monitoring data collected by the consent holder during
the petiod betwean meetings of the Community Liaison Group

in the eveni that a Community Liaison Group fails to establish as provided for in
condition 11 or is disestablished at any time, then provided that the consent holder
has complied with conditions 22, 25, 26 and 29 as may apply, then the relevant
requiremsnts of this consent shall be deemed to be met,

For the avoidanice of doubt, the Community Liaison Group shall be disestablished

. when 3 successive meetings attract fewer than 3 of the parties specified in condition
" -122.In addition to the Waikate Regional Council and Waikato District Counail.
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Landfill Manager

31

The consent holder shall retain an appropriately experienced Landfill Manager to
supervise the operation of the landfill operations on the site.

For the purpose of this condition an appropriately experlenced Landﬂl] Manager
means a person who holds at minimum NZCE (or equivalent gualification) and has

prior work experience that includes:

o Heavy earthworks construction;

o Solid waste handling; and

o Environmental/consent compliance experience.

The Landfill Manager shall compile an Annual Performance Report on the operafion
of the landfiil, including:

i} the status of landfilling operations on the site and worl completed during the
preceding year;

ii) any difficulties which have arisen in the preceding year and measures taken
to address those difffcultles; and

iii} activities proposed for the next year of the landfill operation; and
Iv) its record of compliance with the relevant consents.

The flrst report.shall be forwarded fto the Waikafo Regional Council by the

anniversary of the day on which the consent holder gives effect fo this consent, and

annually thereafter, unless otherwise agreed in wilting with the Walkato Regional

Council.

Archaeological ltems

32

In the event that any human remains or archaeological items are discoverad, the works
in that area of the site shall cease Immediately and the Police, Tangafa Whenua, and/or
the NZ Historle Places Trust, and also the Waikato Regional Council, shall be notified
by the consent holder as soon as practicable. Works may recormmence with the-written
approval of the Waikato Regional Council. Such approval shall be given after the
Waikato Regional Council has considerad:

(i) Tangata Whenua interests and vaiues;
(i}  the consent holders interests;

(i}  any archaeological or sclentific evidence;
(iv} any requirements of the Police; and

(v) whether any necessary stafufory authorisafions have been obtained from the
Historic Places Trust.

Review

33

The Walkato Reglional Councll may during the month of the second anniversary of the
granting of these consents, and every fitth (5) year thereafter, or upon cessation of
landfiliing operations af the site, serve notlce on the consent holder under section 128
(1) of the Resource Management Act 18981, of its intention to review the conditlons of
this resource consent for the following purposes:

. (i) toreview the effectiveness of the conditions of this resource consent in avoiding

or mitigating any adverse effects on the environment from the exercise of this
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resource consent and if necessary to avoid, remedy or mitigate such effects by
way of further or amended conditions; or

(i) i necessaty and appropriate, to reguire the holder of this resource consent to

adopt the hest practicable option to remove or reduce adverse effects on the
surrounding environment due o the exercise of these consents; or

(i)  to review the adequacy of and the necessify for monitoring undertaken by the
consent holder,; or ' ’

{iv) __fo review the effectiveness of the conditions of resource consents relating o

odour confrol, in the event of odour incidents which have been confirmed as
being ohjectionable by the Waikaic Regional Counail,

Note: Costs assuciated with any review of the conditions of this resource consent will
be recovered from the consent holder in accordance with the provisfons of section 36 of
the Resource Management Act 1991,

Nofe: The ptrpose of 33(v)_is fo review condifions where_there_have been
objectionable odour incidents, nossibly but not necessarily persistent in_nature, and
where the odour may be befter addressed through a change of consent conditions,

rather than recourse fo the normal complfance enforcement opfions available fo the
Waikato Regfonal Council,

Rehabilitation and Aftercare Plan

24

Prior to the commencement of each stage development, the consent holder shall -

submit a concept Rehabilitation and Aftercare Plan to the Waikato Regional Council
for acceptance in wiiting. That Plan shall describe the key aspects of closure and
rehabilitation that will be implemented should the site close permanently at the
completion of the proposed stage.

At least twelve months prior fo landfill operafions ceasing on this site, the conseni
holder shall provide to Waikato Regional Council a detailed Rehabilitation and
Aftercare Plan, for acceptance in wriling. This plan shall be prepared after
consultation with the owners of the site, the owners of adjacent properfies and the
Waikato Digtrict Council. The plan shall address at least the following issues:

o land ownership and liability for contamination

e responsibilities for aftercare

o final contours

a  capping and re-vegetation

¢ malntenance of the landflll cap to prevent cracking and ponding of stormwater

o management of land uses to prevent contamination of suface water runoff by
sediment or nutrients

e opperation and maintenance of leachate management systems

o operation and maintenance of landfill gas management systems

o ongoing monitoring, including groundwater, surface water, landfili gas and site
capping; and

e funding of aftercare.

Following acceptance of the proposal, the consent holder shall implement the Plan o
the satisfaction of the Waikate Regional Council

32

Page 1z

A YRR et < 51, 5



125466

Administration

35 The consent holder shall pay fo the Waikato Regional Council any administrative
charge fixed In accordance with section 36 of the Resource Management Act 1991,
or any charge prescribed in accordance with regulations made under section 36 of
the Resource Management Act 1991,

36 The consent holder shall notify the Walkato Regional Council in advance of the date
of first exercise of this consent,

37 From the start of canstruction activities at the sife the consent holder shall maintain
an environmental log and shall record in that log at least the following:

(i}  the times and dates on which the landfill operates;

(i all public complaints, including particulate matter or odour. The record is fo
include the: .

{a) ftype and time of the complaint;
() name and address of the complainant (if available);
{c) location from which the complaint arose,

(d) wind direction at the time of the complaint and rainfall prior to the
complaint;

{e) the response made by the consent holder and the [ikely cause of
compiaint; and

(f) action taken or proposed as a result of the complaint.

The environmental fog shall be made available to Walkato Reglonal Council and the
Community Liaison Group on request at any reasonable time.

The consent holder shall notify the Waikaio Regional Council of any complaints
received as soon as practicable in any event within 48 hours of the complaint being
recaived. The consent holder shall submit a monthly report of all complaints received
afong with comments on the result of any investigation of the complaint to Wailkato

Regional Council.

Where the Waikato Regional Council validates the complaint, then the consent
holder shall provide a repott to the Waikaic Regional Council within three working
days of the validation, including details of the cause(s} of the incident and any
measures taken to prevent recurrence.

Bond

38  Prior fo the commencement of the placement of refuse at the site the consent holder
shall provide and maintain In favour of the Walkato Reglonal Council @ bond of

$5 million to:

s Secure compliance with all the conditions of this consent and fo enable any adverse
effects on the environment resulfihg from the consent holder's MSW landiilling
activities, including any C&D wastas placed in the MWS landflll, and not authorised
by a resource consent to be avoided, remedied or mitigated;

o Secure the completion of rehabilitation and closwre in accordance with the
- Rehabilitation and Aftercare Plan;
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o Ensure the performance of any monitoring obligafions of the consent holder under
this consent; and

o Enable the Waikato Regional Council to undertake monitoring and management of
the site until completion of closure of the site,

Nofe; "Completion of closure” means when the Waikato Regional Council deems
that resource consents for the site are no longer required, and that there /s no
reasonable risk of the site causing further adverse impacts on the environment.

38 The quantum of the bond shall be sufficient to cover the general items listed in condition
38, and in partietlar:

(i) the estimated cosis (including any contingency necessary} of rehabilitation and
closure of the landfill in accordance with the condltions of the Waikato Reglonal
Councii consents;

(i) the estimated costs ({including any contingency necessary) of monitoring and
management of the site and its effects following closure or abandonment, for as
fong as may be required to comply with conditions of Waikato Regional Council
consents. This shall include the ongoing operation and maintenance of
stormwater, leachate and landfill gas management systems;

(i}  the estimated costs of prevention and/or remediation of any adverse effect on
the environment that may arise from the landfill including planting and
landscaping provisions; and

(v}  any further sum which the Waikato Regional Council considers nacessary for
monitoring any adverse effect on the environment that may arise from the
landfill including monitoring anything which is done to avoid, remedy, or mitigate
an adverse effect.

40 The bond shall be in a form approved by the Waikato Regional Council and shail,‘
subject to these conditions, be on the terms and condifions required by the Waikato
Regional Council.

41 Unless the bond is a cash bond, the performance of all the conditions of the bond shall
be guaranteed by a guaranfor acceptable to the Waikaio Regional Councl. The
guarantor shall bind itself to pay for the carrying out and completion of any condition of
the bond In the event of any default of the consent holder, or any occurrence of any
adverse environmental effect regquiring remedy resulting from such default by the
consent holder.

42 The amouni of the bond may be varied and shall be fixed by the Waikate Regional
Council prior to the anniversary of the first refuse placement, and every anniversary
thereafier. The amount of the rehabilitation bond shall be advised in writing to the
consent holder at feast one month prior fo the review date.

43 Should the consent holder not agree with the amount of the bond fixed by the Waikato
Regional Council then the matter shall be referred to arbifration in accordance with the
provisions of the Arbitration Act 1996, Arbitrafion shall be commenced by written notice
by the consent holder {o the Walkate Regional Council advising that the amount of the

_ rehabilitation bond is disputed, such notice to be given by the consent holder within two

-+ Jweeks of notffication of the amount of the rehabilitation bond. If the parties cannot agree
“Upon an arbitrator within a week of receiving the nofice from the consent holder, fhen an
arbttrator shall be appointed by the President of the Institute of Professional Engineers

' of Naw Zealand, Such arbitrator shali give an award in wriling within 30 days after his or
her appointment unless the consent holder and the Waikato Regional Council agree
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44

45

48

47

48

that tims shall be extended. The parfies shall bear thelr own cosfs In connection with
the arbitration, In all other respecis, the provigions of the Arbifration Act 1986 shall
apply. Pending the oufcome of that arbitration, and subject to condition 44, the existing
bond shall continue in force. That sum shall be adjusted in accordance with the

arbitration deftermination.

If the decision of the arbitrator is nof made avallable by the 30th day referred to above,
then the amount of the bond shall be the sum fixed by the Walkato Regional Councl,
until such time as the arbitrator does make histher declsion. At that stage the new
amount shall apply. The consent holder shall not place further refuse at the site if the
varlation of the existlng bond or new bond is not provided in accordance with this

condition.

If, on annual review, the amount of the bond fo be provided by the consent holder is
greater than the sum sectired by the current bond, then within ene month of the consent
holder heing given wiitten notice of the new amount to be secured by the hond, the
consent holder and the guarantor shall execute and lodge with the Waikato Regional
Council a variation of the existing bond or a new bond for the amount fixed on review by
the Waikafo Regional Council. No further refuse shall be placed at the site if the
variation of the existing bond or new bond Js not provided in accordance with this

condition.

The bond may be varied, cancelled, or renewed at any time by agreement between the
consent holder and the Councils.

The hond shall be released on completion of closure of the site, as defined in Condition
38.

All reasonable and actual costs relating to the bond shall be paid by the consent
holder.

Notes

7.

in accordance with section 125 RMA, this consent shall fapse five (6) yeafs affer the
date on which it was granted unless it has been given effect to before the end of that

periad,

Wheré a resource consent has been issued in refation fo any type of construction (e.g.
dam, bridge, jeily) this conseni does not constifufe authority to build and it may be
necessary to apply for a Building Consent from the relevant ferritorfal authority.

This resource consent does not give any right of access over privale or public
property. Arrangements for access must be made befween the consent holder and the

properly owner.,

This resource consent is fransferable fo another owner or occupler of the land
concerned, upon application, on the same condlitions and for the same use as

originally granted (s.134-137 RMA).

The consent holder may apply fo ehange the conditions of the resource consent under

© - .5,127 RMA.

"I';fié""rgascnab!e costs incurred by Walkato Reglonal Council arising from supervision
and moniforing of this/these consenis will be charged fo the consent hofder. This may
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include but not be limited to routine inspection of the sfte by Waikato Regional Council
officers or agenis, lialson with the consent holder, responding fo complaints or
enquiries refafing to the site, and review and assessment of compliance with the
condifions of consents.

7. Note that pursuani fo s333 of the RMA 1991, enforcement officers may af alf
reasonable times go onio the property that is the subject of this consent, for the
purpose of carrying out inspections, surveys, investigations, fests, measurements or

taking sampies.

8.  Ifyou Infend to replace this consent upon its expiry, please note that an applicalion for
a new consent made at least 6 months prior to this consent’s expiry gives you the right
to continue exercising this consent after it expires in the event that your application s
nof processed priar to this consent's expiry.

Dated at Hamilton this 2zo® day of November 2013

For and on behalf of the
Waikato Regional Council

--------------------------------------------
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Resource Consent:

File Number:

Attachment (1} (b)

Resource Consent

Certificate

125466

60 52 63F

Pursuant to the Resource Management Act 1991, the Wailato Regional Council hereby grants

consent fo:

Consent Type:

Consent Subfype:

Activity authorised:

Logcation:
Spatial Reference:

Gonsert Duration:

Puke Coal Limited
Box Cb

RD 1

Glen Afton

Huntly 3771

(herainafter referred to as the Consent Holder)

Discharge permit

Discharge to {and

Discharge up to 8,000,000 cubic metres of solid municipal waste to land
1058 Rotowaro Rd - Glen Aflon

NZTM 1780721 E 5835043 N

This consent wilt commence on the date of declsion notiffcation, unless

" otherwise stated in the consent’s conditions, and expire on 1/11/48

Subject to the conditions overleaf: -
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This consent is subject to the general conditions listed in Schedule 4. Where there may be
differences or apparent confiict between those general conditions and the conditions below,
the conditions below shall prevail.

No hazaidous waste shall be accepied for disposal at the landflll. The definltion of
“hazardous waste” shall be any waste:

(i defined as either explosive, flammabie, oxidising, corrosive, toxe, or ecotoxic in
terms of the HSNO regulations; or

(ii) which does not meet the waste acceptance criteria as ouflined within the AEE,
Appendix D, Section 4.1.1 (Acceptable wastes).

The definition of “hazardous waste” shall not include waste products containing potentially
hazardous components that are present In such small quantities that they are not expected
to have adverse effects on the environment, and are such as can reasonably be sxpected

- to be contained in the municipal waste stream.

Healthcare wastes, as set out in NZS4304:2002 "Management of Healthcare Waste” shall
he acceptable for disposal af the landfill in accordance with NZS4304.

To minimise the polential for hazardous wasie or unacceptable healthcare waste to be
disposed of at'the landfill the following measures shall be taken:

) notice shall be clearly positioned at the landfill entrance, and at any fransfer stations
under the control of fhe consent holder, to identlfy the wasfes which are
unaccaptable at the landfill; and

{ii} random inspections of incoming loads for the presence of unaccepiable wastes
shall be undertaken.

In the event that the consent holder is made aware of a delivery of hazardous waste to the
site which does not meet the site waste acceptance criteria outlined in condifion 2 this
conaent, the consent holder shall fake immediate steps to inform the Waikato Regional

Council of:

(B the date and time at which the vehicle was {umed away
(i)  the registration number of the vehicle -

(i)  the identity of the carrier (if known)

(iv)  the size and fype of the load

v the souree of the load (if known)

(vi)  the category of the hazard (If known).

This condition may be reviewed hy the Waikato Regional Council upon the release of any
alteration to the Resouice Management Act, or any document accepted as a New Zealand
Guideline or Standard, which addresses the fracking andfor responsibiliies of hazardous
waste materials. Such review may be initiated within two monihs of each anniversary of the

.. date of commencement of this consent.
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8.

10.

11.

12,

13.

14.

Dated

The Waikato Regional Council may commence a review of conditions 2 and 3 of this
consent, affer consultation with the consent holder, in response to development of or
changes in the national definition of hazardous wastes, or the release of new natlonal
hazardous wasie freatment and/or disposal guidelines, or changes fo the standards relating
to healthcare wastes. Such review may be inifiated within fwo months of each anniversary
of the date of commencement of this congent.

Costs relating to the above raview will be borne by the consent holder

The consent holder shall maintain to the satisfaction of the Waikato Regional Councll a
record of the quantfities and fypes of refuse accepied at the landfill.

A copy of this record shall be forwarded to the Watkato Regional Council by 1 September
each year, unfess ctherwise agreed in wrlling with the Waikato Regional Council.

The consent holder shall keep a record of the location of all spectal waste burials that have
besn accepted by passing the eluiriation criteria.

A copy of these records shall be made available to the Walkato Regional Council at any
reasonable time upon request.

Sludges, soils and similar ﬂne' parflcle size materials, special wastes or waste that will
chemically react with the HDPE liner, shall not be placed within 3 metres of the top of the
drainage layer that Is to be placed on top of the landfiil liner.

No liquids shall be placed within the landfill without the written approval of the Waikato
Regional Councl. Notwithstanding condifions 2, 3 and 9 (which define unacceptable
wastes), sludges that have a solids conient of at least 20% w/w, or have a "spadeable”
consistency and are not free-flowing, are acceptable.

The discharge of material authorised by this consent shall not occur outside of the area
described as "Proposed Landfill Footprint’, as shown in Drawing C-002 in the document
"URS Response to T&T”, dated 22/8/13, wrcdoc#2820674.

As a result of the placement of refuse and cover material at this site the final contours of the
filled area, following setttement, shall not exceed those shown in Drawings C-007, C-008,
C-009 in the document "URS Response to T&T", dated 22/8/13, wredoc#2829674,

Refuse shall be covered at the end of each working day with a minimum of 150mm of soil
or other material approved by the Wailkato Regional Coundil,

The volumme of refuse authorised by this consent is that volume contained within the design
void of up to 8 million cubic metres, Including the HDPE liner and the final cap, within the
contours shown on Plan 42045680-C-005 (dated 16/8/13) and as measured at the time of

completion of the cap.

at Harnilton this 2ot day of November 2013

For and on behalf of the
Waikato Regional Council

-----------

.................................
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Advice notes

1.

In accordance with section 125 RMA, this consent shall lapse five (5} years after the
date on which i was granted unless it has been given effect fo before the end of that

period,

Where a resource consent has been issued in relation fo any lype of consinuction
(e.g. dam, bridge, fetty) this consent does not constitufe authority fo bhuild and it may
be necessary to apply for a Building Cohsent from the relevant territorial authority.

This resource consent does nof give any right of access over private or public
property. Arrangements for access must be made between the consent holder and

the properfy ownar.

This resource consent is Iransferable fo anoiher owner or occupier of the land
concerned, upon application, on the same conditions and for the same use as
orfginally granted (s.134-137 RMA).

The consent holder may epply fo change the conditions of the resource consent
under 5,127 RMA.

The reasonable costs incurred by Waikafo Regional Council arising from stipervision
and monitoring of thisfthese consents will be charged to the consent holder. This
may include but not be limifed fo routine inspection of the site by Waikafo Reglonal
Counegil officers or agents, liaison with the consent holder, responding to complaints
or enquiries refafing fo the site, and review and assessment of compliance with the
conditions of consents.

Note that pursuant to 333 of the RMA 1891, enforcement officers may at all
reasonable fimes go onfo the properly that is the subject of this consent, for the
purpose of carrying out inspeclions, surveys, invesfigations, tests, measurements or
taking samples. -

If your intend to replace this consent upon its expiry, please nofe that an application

for a new consent made at least 6 months prior to this consent's expiry gives you the
right fo confinue exercising this consent after it expires in the event that your

.. application is not processed prior to this consent's expiry.

Al
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Resource Consent
Certificate

Resource Consent: 125467

File Number: 60 52 63F

FPursuant o the Resotrce Management Act 1991, the Walkafo Regional Council hereby grants
consent to;

Puke Coal Limited
Box C5

RD 1

Glen Affon

Huntly 3771

(hereinafter referred to as the Consent Holder)

Consent Type: Discharge permit

Consent Subtype! Discharge fo air

Activity authorised: Discharge contaminants 1o air from a municipal solid waste landfill
Location: 7058 Rotowaro Rd - Glen Afton -

Spatial Reference: NZTM 1780721 E 5835043 N

Consent Duration: This consent will commence on the date of decision nofification, unless

otherwise stated in the consent’s conditions, and expire on 1/11/2048

Subject to the conditions overleat:
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1 This consent is subject fo the general conditions listed in Schedule 4. Where there may be
differences or apparent conflict between those general conditions and the conditions below,
the conditions below shall prevail. .

2 - As aresult of the activities authorised by this resource consent the discharge shall not
result in odour or particulate matter that is objectionable or offensive to the extent that it
causes an adverse effect at or beyond the boundary of the land owned by or under the
control of the consent holder.

Advice Note. For the purposes of assessing compliance with this condition, the Waikato
Regional Council shall consider whether the dfscharge of adour occtirred as a result of the
consent holder complying with the requirements of another conditfon of this consent.

3 If directed in writing by the Waikato Regional Council following odour complaints that are
validated as originating from the landfll and after consultation with the consent holder, the
consent holder shall undertake a community odour survey. The design of the edour survey
questionnaite and methodology shall be approved in wyiting by the Waikato Regional
Coungil prior to the survey being underfaken and any subsequent amendments fo the
survaey questionnaire or methodology shall be approved by the Waikato Regional Council,

The resulis and interprefations of the cdour survey shall be submitted to the Waikato
Regional Council within two months of the survey being conducted.

4 The consent holder shall collect meteorological data from a location approved by the
Waikato Regional Council elther within the site, or at some other appropriate location which
the Council considers is fairly representative of conditions at the landfill site. Data recorded
shall be for ne lenger than 10 minute averages for wind direction, wind speed, air
temperature, atmospheric pressure, rainfall, solar radiation and standard deviation of wind
direction. The data shalt be of an appropriate standard fo enable its use for odour
dispersion modelling. .

The meteorclogical data shall be provided 1o the Waikato Regional Council upon request af
any reasonable time,

5 If directed in writing by the Waikato Regional Council, following odour complaints that are
validated as originating from the landfill, and after consultation with the consent holder, the
consent hoider shall develop an odour dispersion medel using on-site odour emission rates
and meteorological data, as required under condition 4 of this consent, o a standard
satisfactory to the Waikato Regional Council,

6 The consent holdert shall provide vehicle wheel wash facilities. The wheel washing facillties
shall be well maintained and shall be used by all vehicles exifing the landill as required to
minimise the fracking of particulate matter off-site. Unless recycled, the water draining from
the wash facility shall be treated as contaminated stormwater.

7 The consent holder shall, durlng the month of the fifth anniversary of the flrst placement of
refuse at the site, and every flith year thereafter, submit a written report to the Waikato
Regional Coungcil that compares recorded landiill gas composition and volumes with those
used for assessment in the document "AEE, Appendix D, Assessment of Alr Qualily Effecis

.. .agsoclated with the Proposed Municipal Solid Waste Landfil at Pukemiro”, daied August

B 20’12

_E_Upan recelpt of each written report as referred to above, If, in the opinion of the Waikato

i ‘Reglonal Council, there is a significant difference in the landfill gas composition and

© - yolumes. recorded compared with those used in the original model, the Waikato Reglona!

_ Council gy require that the consent holder prepares a Health Risk Assessment using the
coilected on-site data.

Doc #2432841 - - Page 2
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Upon receipt of any Health Risk Assessment the Wailiato Regional Councll may initiate a
review of the condifions of this consent far the purposes of dealing with any potential
adverse effects as a result of landfill gas emissions from the landfill site.

Cosfs refating to the above review will be bome by the consent holder.

8  The consent holder shall monitor fofal suspended patticulates (TSP) as follows:

(il - Prior to commencement of construction activities at the site the consent holder shall
Install a continuous fofal suspended particulate matter monitor. Resulis shall be
reported to the Waikate Regional Council six monthly unless the tiigger level defined
in part (iv) of this clause is exceeded. If frigger levels are exceeded these shall be
reported as provided for in (iv) below;

(i) the TSP monitor shall be generally located fo the east of the landfill foolprint at a
Jocation to be agreed with the Waikato Regional Council;

(fiy  the method of measurement shall be a USEPA equivalent method appropriate to the
instrument used, or other method approved in wriling by the Waikate Regional
Council. The consent-holder shall record hourly and 24 hour average concentrations;
and

(ivy  the concentration of TSP in ambient air at or beyond the eastern boundary of the site
as a resulf of onsite activities shall not exceed 120 micrograms per cubic metres &s a
24 hour average. In the event this trigger level is exceeded the consent helder shall
report to the Waikato Regional Councit within 7 days of recelving the result. The
report shall Include an explanation of any reasons for the exceedance and any
remedial measures taken to prevent any further exceedances.

Landfill Gas
9 The consent holder shall provide the Walkato Regional Council with a Landfil Gas and

Odouwr Management Plan, which defails the deslgn and construction, operation and

maintenance, and moniforing of the landiil gas collection system. The Landfill Gas

Management Plan shall be lodged with the Waikato Regional Council within three months

following the flrst deposition of refuse at the sife. In particular, the Landfili Gas Management

Plan shall ad_dress, but dees not need to be limited fo, the following issues:

(i) the design and construction of the landfill gas system, including flares;

(i) operatfion and maintenance of the fandfill gas system;

(i)  specific procedures for monitoring the landfili gas collection system, subsurface
migration and onsite buildings. This should include the types of equipment to be
used and procedures for using the equipment, sampling, collecting data and
recording data;

(v}  procedures for removing and disposing of condensate from condensate traps;

{v) contingency plan to address the profection of public health and safety and the
environment in the event of emergency situations, Including landfill fires;

(vi)  procedures for the relocation of C&D material, In terms of managing odour;

(vify  procedures ahout stripping of intermediate cover from Cells, in terms of managing
odotir;

(vii) procedures for drilling for retrospective installation of gas exfraction wells, in terms
of managing odour; _

{ix}) . procedures for ufilisation of a sacrificial das collection system around the working

. face in any area; and

(x) - procedures for progressive Installation of a gas collection system around the

' working face, including vertical extendable wells, retrofitting wells as the wasts
c{;;épth increases, and gas exiraction where there is 10m or more of waste in situ,

Page 3
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10

11

12

.13

14

The Landfill Gas Management Plan shall be approved in writing by the Waikato Regichal
Gouncil, after review by the Peer Review Panel.

The consent holder shall undertake the operation of the landfill in accordance with the
Landfll Gas Management Plan.

The consent holder shall not allow the deliberate burning of refuse on-site, and shall
extinguish any fire which does ocour as soon as possible.

Prior to construction of the landfill, the consent holder shall investigate the potential for
landfill gas migration (including migration in mine adits and other manmade structures) and
identify migration measures fo be camled out during construstion. The reporf shall be
forwarded to the Independent Paer Review Panel for comment and to the Waikato Regional
Coungil, prior to construction of the landfill.

Within six months of commencement of deposition of waste, the consent holder shall install
landfill gas monitoring probes at 100 metre Intervals along the western and southern
boundaries ef-adjacent to the siteMSW landfill footprint as shown on drawing 42045680-C-
001 Revision B. The consent holder shall use the landfill gas monitoring probes to monitor,
io the satisfaction of the Waikato Regional Councll, for landiill gas migration. The design
and location of the landfill gas monitoring probes shall be approved in writing by the
Waikato Regional Council prior to the probes being installed.

To this end the consent holder shail, unless otherwise directed in writing by the Walkato
Regional Councll, monitor any landfill gas monitoring probes for the following parameters
every month, commencing one monti after installation of the probes:

{) methane;

(i) carbon dioxide;

{iii} oxygen; and

(iv) barometric pressure the day before and the day of reading

The method and equipment used to monitor the probes and the detection limits to be

adopted shall be approved by the Walikato Regional Councll prior to monitoring
commencing.

The results of such monitormg shall be reported to the Waskato Regional Council within one
month of sampling.

The frequency of momtorlng may be reviewed by the Waikato Regional Coundil following
the results from twelve monltonng rounds with a view fo reducing the frequency of
monitoring.

1f the concentration of methane in a monitoring probe exceeds 1.26% by‘\mlume as a result

of landfiil activities then the consent holder shall increase the frequency of monitoring from
that required by condition 12 to forinightly for all probes. Should the concentration of
tnethane exceed 1.25% by volume as a result of landfill activities for three successive
monitoring rounds the consent holder shall make adjustments to the landfill gas collection
system, or undertake appropriate remedial actions fo reduce the level caused by landfili
activitiss fo below 1.25% by volume.

The consent holder shail monitor landfill gas at the inlet and outlet of each ground gas flare
and at the inlet of each open flare to the satisfaction of the Waikato Regional Councit,

To this end the consent holder shall, unless otherwise directed in writing by the Waikato
Regicnal Council, monitor for the following parameters svery six months:

(a) gas flow rate;

Doc#2332841 ' Pags 4
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16

16

17

{(b) methane (percentage);

(c) carbon dioxide (percentage);

{d) oxygen (percentage};

(e} nitrogen (percentage);

(fy carbon monoxide {parts per million);

{g) hydrogen sulphide (patts per million);

(h) gas pressure {inlet only); -

(i} total non methane organic compounds (NMOGCs); and

iy temperaiure,

The consent holder shall immediately notify Walkafo Regional Councll i at any time the
monitoring of raw gas provides an indication that CO, is present at a level that clearly
indicates that refuse within the fandfill Is subject to a process of combustion.

For each monitoring round the consent nolder shall record the baromesttic pressure.

The results of such monitoring shall be reported o the Waikato Regional Council within one
meonth of sampling.

Note: The purpose of the monftoring, In part, is fo confirm compliance witf condffion 17(viij)
in terms of combustion efficiency.

The consent holder shall install a gas collection system for any waste that is more than 10
metres deep, or has heen in place more than 6 months, and all practicable measures shall
he taken to optimise the exiraction of landfill gas. This may include, but not be resiticted to,
use of temporary or sacrificial horizontal gas collectors around the working face.

Once the landfill contains not less than 200,000 tonnes of waste, a gas collection system
must be installed, and all collected landfill gas shall be corveyed fo an enclosed flara(s)
and treated by burning. The landfill gas collection system shall maximise the volume of
landfill gas collected at all fimes.

The enclosed landfill gas flare(s) shall be designed and operated In full accordance with
Regulation 27 of the Resource Management (National Environmental Standards for Air
Quality) Regulations 2004, and subsequent Amendmenis, and monitored in accordance

with the following minimum specifications:

The principal flare must -

(i) have a flame arrestor;

(il have an automatic backflow prevention device, or an equivalent devics, between the
principal flare and the landfll;

(i) have an automatic isclation system that ensures that, If the flame Is lost, no significant
discharge of unburnt gas.from the flare occurs;

{iv) have a continuous automatic ignition system;

(v} be designed to achieve a minimum flue gas refention time of 0.5 seconds;

(vi) be designed and operated so that gas is burned at a temperature of at least 750
degrees C;

-(vii) “have a permanent temperature ndicator;

-+, "“{viif) have a destruction and removal efficiency of at least 99%;
" s (ix). have appropriate sampling ports to enabie verification of the requitements of (vi) and

. {Viii) above; and

‘ (x) “:_.}:).rd.\;gid_effcjr safe access to sampling ports while any emission iests are being

Pl yhdertaken.
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18

19

20

For the purposes of this coneent, the definition of an enclosed gas flare also includes any
gas-to-energy gas engine which complies with specifications (i) fo (jii) above.

The consent holder may operate a backup flare, when the pringipal flare is not operational
due to malfunction or maintenance, and the backup flare must comply with specifications (i)
to (iv) ahove.

The principal flare must be 'operated at all times unless it has malfunctioned or is shut down
for maintenance. The backup flare must be operated If, and only i, the principal flare Is not

working.

Records shall be kept of the times of operation of the gas flares, fime not operating, and the
combustion temperature, and shall be forwarded to the Waikato Regional Council monthly.

Nofwithsfanding conditions 16, 17 and 18, where it is not praciicable or safe io convey
landfil gas to the main gas treatment facility it shall be conveyed to an open flare(s) and will
be freated by burning. Open flares may also be used to burn landiill gas generated in
individual stages during and for six months after filling of the individual stages.

Open landfill gas flares shall be designed, operated and monitored in accordance with the

21

22

23

requirements of the United States EPA Code. of Federal Regulations 40 CFR Part 60,
Subpart A — General Provisions, Section 60.18 (1997) and shall have the following
minimuin specifications:

) flame arresior and back flow prevention devices, or similar equivaleni system,
approved n writing by the Waikato Regicnal Council, to prevent flashback; and

{iE) automaiic ignition to provide a minimum 99% reliability.

During timss when the landfill gas extraction system Installed under ¢onditions 15, 16 and

"47 is not operating for 24 hours or more, for any reason, the consent holder shall monitor

for landfill gas migration in all the landfill gas monitoring probes for the following parameters
every day, until the gas exiraction system becomes operable:

(H methane;

(i) carbon dioxide;

(1) oxygen; and

(iv) barometric pressure

The results of such monitoring shall be reported fo the Waikato Regional Council within one
week of sampling.

All flares used for gas conirol shall be shrouded, so that there is no visible flame at the
point of discharge from the flare.

If directed in writing by the Waikato Regional Councl following odour complaints that are
validated as originating from the landfill and after consultation with the consent holder, the
consent holder shaill commission a report by an appropriately qualified independant person,
which reviews the efficacy of odour management at the site, including the landfill gas
extraction system, and shall provide that report fo the Waikato Regional Gouncil within
three months of receipt of the notification.

The consent holder shall implement any recommendations contained within the report as
s0bn as practlcabla and no later than six months of receiving the yeport fo the satisfaction of

o thie Waikato Regiona! Council.

:"Onc:e the landfill contains not less than 200,000 tonnes of refuse, the conceniration of
* tnethane at the surface of landfiil areas with intermediate or final cover shall not exceed
.__,5000 parts of methane per million parts of air (0.5% by volume).
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25

26

27

28

To monitor landfill gas odout, and to demonstrate compllance with condition 24, the consent
holder shall monitor suiface gas emissions on areas of intermediate or final cover an at
least a monthly frequency, and the results of each survey shall be reported monthly to
Waikato Regional Council within four weeks of completion._If after 1 vear of undertaking
the _monitoring required by this condition, or at any stage thereaffer, the results indicate the
effectiveness of management acfions in minimising odour, and there has been a general
absence of verified objectionable odeur, the frequency of monitoring may be reduced io
quarterly with the approval of the Waikato Regional Coungil,

The surface emissions survey shall be undertaken in accordance with the UK Environment
Agency Guidance on monitoring fandflli gas surface emissions, LFTGNO7 v2 2010, or an
alternative methodolagy approved in writing by the Waikato Regional Gouncil. As guidance,
the method requires the site {o be surveyed on an approximately 25 m by 28 m grid, using a
flame ionisation detector (FID} to measure the conceniration of methane and a GPS to
record the monltoring locations. At each 25 m transect the surveyor shall pause to fake a
concentration reading, the sampling probe is placed less than 5§ cm above the ground
surface and fitted with a cup attachment designed by the instrument manufacturer to

minimisethe influence of wind gusts.

Where methane is detected at more than 500 parts per million of air during any surface gas
survey, the consent holder shall investigate the reasons why, and shall {ale remedial action
to reduce the landfill gas emissions. The remedial actions taken hy the consent holder shall
he reported fo the Walkato Regional Councll monthly.

The consent holder shall undertake a walk-over survey of the tandfill surface at no less than
weeldy intervals. The purpose of the wallk-over survey is (but not limited to) to check for
odours (particularly around penefrations), to monitor the effectiveness of the landfill gas
management system, cracks in the landfill surface, gas bubbles, integrity of pipewark, and
areas of vegetatlon damage and the state of cover. The oufcome of each walk-over survey
shall be recorded. The consent holder shall investigate the cause of any significant odour
detected during each survey, and shall remedy any faulfs located. A record of each walle-
over survey and any remediation carried out shall be reporied fo the Waikato Regional

Coungcil monthly.

The weekly walk-over survey shall be undertaken in accordance with the UK Environment
Agency Guldance LFTGNO7 v2 2010 for visual landflil suiface inspections, or alternative
methodology approved in writing by the Waikato Regional Council.

The consent helder shall ensure that the maximum working area within the landfill is no
larger than 800 square mefres at any fime, unless otherwise approved in writing by the

Wailato Regional Council,

The consent holder shall carry out monthly odour surveys around the boundary of the site,
particularly those secfions of the boundary that are beftween the landfill and residential
houses, including the communities at Pukemiro and Glen Afton, and shall record whether
any landfill odour is discernible or not at each location. For {he first three (3) years, these
boundary surveys shall be undertaken by a person independent of the landflll, and who is
familiar with the German VDI standard 3480 and the 0 to 6 infensity scale. The outcome of
each’ monthly odour survey shall be recorded. The consent holder shall investigate the
cause of any significant odour detected during each survey, and shali remedy any faults
located. A record of each monthly odour survey and any remediaiion carrled out shall be

Paeported to the Waikato Regional Councli monthly.

2.

“"'LNot\mthstandlng the requirement under the Landfill Management Plan thaf, in general,

maloddtous wastes will not be accepted into the landfill, if malodorous wastes are accepted

~ A.‘thls 'shall"be- only by prior atrangement, and be placed in the [andfifi between the hours of

10am 'to Spm oniy, Manday to Friday, and covered immedfately Upon placement,

‘-.-—iNofe For rhe ptirposes of this condifion malodorous wasfes means wastes which, in the

l ;-‘ op.rnon of Councll, have an odour that Is significantly In excess of that associated with typical
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30

MSW refuse. _

Once filling reaches a height of RL 150m the consent holder shalt commission a report by a
person with recognised expertise in municlpal solid waste landfili odour management, which
assesses the extent of landfill odour and the effectivensss of site controls fo minimise odour.

The review of odour performance and the adequacy of controls prior fo the commencement of
{urther cells should include:
)] The adequacy of consent conditions;

(i) The adequacy of managemént and operational procedures, as set out in the landfil
management plan; and

(i  The odour complaints history.

The consent holder shall not proceed to place waste in the landfill above RL 150m untii any
recommended improvements o management and operational procedures to aveid odour
effacts have been implemented to the satisfaction of the Waikato Regionai Council.

Dated at Hamilion this 20™ day of November 2013

For and on behalf of the
Wiikato Regional Council

--------------------------------------------
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Advice notes

1.

2.

In accordance with section 128 RMA, this consent shall lapse five (5) years after the date on
which it was granted unless It has been given effect to before the end of that period.

Where a resource consent has been jssued in relation fo any type of construction (a.g. dam,
bridge, jetty} this consent does not constifute authorily fo build and it may be necessary fo
apply for a Building Consent from the relevant territorlal authority.

This resource consent does not give any right of access over private or public properfy.
Arrangements for access must be made between the consent holder and the properly owner.

This resource consent is transferable fo another owner or occupier of the land concerned,
upon application, on the same conditions and for the same use as originally granted (s.134-

137 RMA).
The consent holder may apply to change the conditions of the resource conseni under s.727
RMA.

The reasonable costs incurred by Waikato Regional Councll arising from supervision and
moniforing of this/these consents will be charged fo the consent holder. This nray include but
not he limited fo routine inspection of the site by Walkato Regional Council officers or agents,
lialson with the consent holder, responding to complaints or enquiries relating fo the sife, and
review and assessment of compliance with the condlffons of consents.,

Nofe that pursuant fo 8333 of the RMA 719891, enforcement officers may al all reasonable
fimes go onlo the property that is the subfect of this consent, for the purpose of carrying ouf
inspections, surveys, investigations, tests, measurements or taking samples.

fyou infend fo replace this consent upon its explry, please note that an application for a new
consent made at least 6 months prior fo this consent's expiry gives you the right fo confinue
exercising this consent after It expires in the event that your appiication is not processed prior

to this consent's expity.
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Resource Consent:

File Number:

Attactment (1} (<)

Resource Consent

Certificate

125467

60 52 63F

Pursuant to the Resource Management Act 1991, the Waikalo Reglonal Council hereby grants

consent to. .

Consent Type:

Consent Subtype:

Activity authorised:

Location:
Spatial Reference:

Consent Duration:

Puke Coal Limited

- BoxC5

RD 1
Glen Afton
Huntly 3771

{hereinafier referred fo as the Consent Holder)

Discharge permit

Discharge to air

Discharge contam'inants to air from a municipal solid waste landfill
1058 Rotowaro Rd - Glen Afton
NZTM 1780721 E 5835043 N

This consent will commence on the date of decision notification, unless
otherwise stated in the consent's conditions, and expire on 1/11/2048

Subject to the conditions overleaf:

BFSIM- CRITERIA FOR NEW OFF-LICENCES 28 APRIL 14 (\i50417311} | Peoe 1
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1 This consent is subject to the general conditions listed in Schedule 4. Where there may be
differences or apparent conflict between those general conditions and the conditions below,
the conditions below shall prevail.

2 As a result of the activities authorised by this resource consent the discharge shall not
resuft in odoUr or particulate matter that is objectionable or offensive to the extent that it
causes an adverse effect at or beyond the boundary of the land owned by or under the
control of the consent holder. ’

Advice Nofe, For the purposes of assessing compliance with this condition, the Waikato
Regional Council shall conslder whether the discharge of odour occurred as a result of the
consent holder complying with the requirements of another condltion.of this consent.

3 If directed in writing by the Waikato Reglonal Council following odour comiplaints that are
validated as originating from the landfill and affer consultation with the consent holder, the
consent holder shall undertake a communify odour survey. The design of the odour survey
questionnaire and methodology shall be approved in writing by the Waikato Regional
Councll prior to the survey being undertaken and any subsequent amendments fo the
survey questionnalre or methodology shall be approved by the Waikato Regional Council,

The resuits and interpretations of the odour survey shall be submitted fo the Waikato
Regional Council within two months of the survey being conducted.

4 The consent holder shall collect metecrological dafa from a location approved by the
Waikato Regional Coungil either within the site, or at some other appropriate location which
the Council considers is faitly representative of conditions at the landfill site. Data recorded
shall be for no longer than 10 minute averages for wind direction, wind speed, air
temperature, atmospheric pressure, rainfall, solar radiation and standard deviation of wind
direction. The data shall be of an appropriate standard to enable its use for odaur

dispersion modelling.

The meteorological dafa shall be provided o the Waikato Reglonal Council upon request at
any reasonable time.

5 If directed in writing by the Waikato Regional Council, following odour complaints that are
validated as orlginating from the landfill, and after consultation with the consent holder, the
consent holder shall develop an odour dispersion model using onh-site odour emission rates
and meteorological data, as required under condition 4 of this consent, to a standard
satisfactory to the Waikato Regional Council.

6 The consent holder shall provide vehicle wheel wash facilities, The wheel washing facllities
shall be well maintalned and shall be used by all vehicles exiting the landill as required io
minimise the trackirig of particulate matter off-site, Unless recycled, the water draining from
the wash facility shall be treated as contaminated stormwafer.

7 The consent helder shall, during the month of the fifth anniversary of the first placement of
refuse at the site, and every fifth year thereafter, submit a wrlifen report to the Waikato
Regional Council that compares recorded landfifl gas composition and volumes with those
used for assessment in the document "AEE, Appendix D, Assessment of Alr Quallfy Effects
assocfated with the Proposed Municipal Solid Waste Landfill at Pukemiro”, dated August

wrop A8
. fﬂ PR 0 )

Upc;ﬁ)_é ceipf of each written report as referred to shove, if, In the opinion of the Waikato
) 'g];ga \Copncil, there is a significant difference n the landfill gas composition and
jes lleczo[ded compared with those used in the otiginal model, the Waikato Regional
i) ay;';equire that the consent holder prepares a Health Risk Assessment using the
o " collected g\%site data.
Doc#2382841 -~
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Upon receipt of any Health Risk Assessment the Walkalo Regional Council may inltlate a
review of the conditions of this consent for the purposes of dealing with any potential
adverse effecis as a result of landfill gas emissions from the landfill slte.

Costs relating to the above review will be borne by the consent holder.
The consent holder shall monitor total suspended particulates (TSP) as follows:

0] Prior to commencement of construction activities at the site the consent holder shall

- Install a continuous total suspended particulate matter monitor. Results shall be

reported to the Waikato Regional Goungil six monthly unless the frigger level defined

in part (v} of this clause |s exceeded. If frigger levels are exceeded these shall he
reported as provided for in (iv) below;

(i) the TSP monitor shall be generally located to the east of the landfill footprint at a

location to be agreed with the Waikato Regional Council;

(i}  the method of measurement shall be a USEPA equivalent method appropriate fo the
instrument used, ar other method approved In writing by the Waikato Regional
Council. The consent holder shall record hourly and 24 hour average concentrations;
and

(iv)  the concentration of TSP In ambient air af or beyond the eastern boundary of the site
as a result of onsite activities shall not exceed 120 micrograms per cubic metres as a
24 hour average. In the event this trigger level is exceeded the consent holder shall
report fo the Walkato Regional Council within 7 days of receiving the result. The
report shall include an explanation of any reasons for the exceedance and any
remedial measures taken io prevent any further exceedances.

Landfill Gas

9 The consent holder shall provide the Waikato Regional Council with a Landfill Gas and
Odour Management Plan, which- detalls the design and construction, operation and
maintenance, and monitoring of the landfill gas collection system. The Landfill Gas
Management Plan shall be lodged with the Waijkato Regional Council within three months
following the first deposition of refuse at the site. In particular, the Landfill Gas Management
Plan shall address, but does not need to be limited fo, the following issues:

(i the design and construction of the landfill gas system, including flares;

(if) operation and maintenance of the landflll gas system;

(i) specific procedures for monitoring the fandfill gas collection system, subsurface
migration and onsite buildings. This should include the types of equipment fo be
used and procedures for using the equipment, sampling, collecting data and
recording daia;

(iv)  procedures for removing and disposing of condensate from condensate traps;

v) contingency plan to address the protection of public health and safety and the
ernvironment in the event of emergency situations, including iandfili fires;

(vi) procedures for the relocation of C&D material, in terms of managing odour;

(vii)  procedures about stripping of intermed:ate cover from Cells, in terms of managing

.- --- odour,
L (viil)  procedures for drilling for retrospective installation of gas extraction wells, in terms

' of managing odour;

- (i) pmcedures for utifisation of a sacrn‘:cral gas collection system around the working
. face Inany area; and
(5()_-‘_'_‘ _'procedures for progressive instaliation of a gas collection system around the
-workmg face, Including verlical extendable wells, refrofitting wells as the waste
i »,_,"depth increases, and gas exfraction where there Is 1Um or more of waste In situ.
Doc #2332841 Page 3
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The Landfill Gas Management Plan shall he approved in wiiting by the Waikato Regional
Gouncil, after review by the Peer Review Panel.

The consent holder shall undertake the operation of the landfill in accordance with the
Landfill Gas Management Plan.

10 " The consent holder shall not allow the deliberate burning of refuse on-site, and shall
exfinguish any fire which does occur as soon as possible.

1 Pricr to construction of the landfilf, the consent holder shall investigate the potential for
landflli gas migration (including migration in mine adits and other manmade structures) and
identify migration measures to be carrled out during constructioh. The raport shall be
forwarded to the Independent Peer Review Panel for comment and o the Waikato Regional
Coungil, prior to construction of the fandfill.

12 Within six months of commencement of deposition of waste, the consent holder shall install
tandflll gas monitoring probes at 100 metre intervals along the western and southern

boundaries efadiacent io the siteMSW landfill footprint as shown on drawing 42045680-C- .

001 Revisfon B. The consent holder shall use the landfill gas monitoring probes to maonitor,
to the safisfaction of the Waikafo Regional Council, for landfill gas migration, The design
and location of the landflll gas monitoring probes shall be approved in writing by the
Walkato Reglonal Council prior to the probes beaing installed,

To this end the consent holder shall, unless otherwise directed in writing by the Waikato

Regional Gouncil, monitor any landfill gas monitoring probes for the following parameters
every month, commencing one month after installation of the probes; :

{iy methane;

(ii) carbon dioxide;

(lif) oxygen; and

(iv) barometric pressure the day before and the day of reading

The method and equipment used fo monitor the probes and the defection limits to bhe
adopted shall be approved by the Waikaio Regional Gouncll prior to monitoring

commencing.

The results of such monitoring shall be reported to the Walkato Reglonal Gounsil within one
month of sampling.

The frequency of monitaring may be reviewed by the Waikato Regional Council following
the results from twelve moniforing rounds with a view fo reducing the frequency of

monitoring.

13 if the conceniration of methane in a monitoring probe exceeds 1.25% by volume as a result
of landfill activities then the consent holder shall increase the frequency of monitoring from
that required by condition 12 to forinightly for all probes. Should the concentration of
methane exceed 1.25% by volume as a result of landfill activities for three successive
monitoring rounds the consent holder shall make adjustments fo the landifill gas collection
system, or undertake appropriate remedial actions to reduce the level caused by Jandfil

o ,actwmes to below 1.25% by velume.

"':‘;»54 . The consent holder shall monitor landfill gas at the inlef and outlet of each ground gas flare
' . 'and gt the inlet of each open flare to the satisfaction of the Waikato Regional Council,

B i To thrs end the consent holder shall, unless otherwise directed in wriiting by the Walkato
Reglonal Council, monitor for the following parameters evary six manths;

;(a) gas flow rate;

Dos #235234T Page 4
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(b) methane (percentage};

(c) carbon dioxide (percentage);

{d) oxygen (percentage);

(e) nitrogen (percentage);

i carbon monoxide (parts per miilion);

{g) hydrogen sulphide {parls per million);

(h) gas pressure (inlet only};

(iy total noh methane organic compounds (NMOCs); and
() temperature.

The consent holder shall immediately notify Waikato Regional Council if at any time the
monitering of raw gas provides an indication that CO: is present at a level that clearly
indicates that refuse within the landfill is subject to a process of cormbustion,

For each monitoring round the consent nolder shall record the barometric pressure.

The results of such monitoring shall be reported to the Waikato Reglonal Council within one
month of sampling.

Note: The purpose of the monitaring, in pari, Is o confirm compliance with condition 17(vill)
in terms of combustion efficiency.

15 The consent holder shall install a gas collection system for any waste that is more than 10
metres desp, or has been i place more than 6 months, and all practicable measures shall
be taken to optimise the exdraction of landfill gas. This may include, but not be restricted to,
use of temporary or sacrificial horizontal gas collectors around the working face.

16 Ongce the landfill contains nof less than 200,000 fonnes of waste, a gas collection system
must be installed, and all collected landfill gas shall be conveved fo an enclosed flare(s)
and treated by burning. The landflll gas collection systein shall maximise the volume of
landfill gas collected at all imes.

17 The enclosed landfill gas flare(s) shall be designed and operated in full accordance with
Regulation 27 of the Resource Management {National Environmental Standards for Alr
Quality} Regulations 2004, and subsequent Amendments, and monitored in accordance
with the following minlmum specifications:

The principal flare must -
() bave aflame arrestor;
() have an automatic backilow prevention device, or an equivalent device, beiween the
principal flare and the landfill;
(i) have an automatic isolation system that ensures that, if the flame is lost, no significant
discharge of unburnt gas from the flare occurs;
(iv) have a confinuous automatic ignition system;
(v) be designed to achieve a minimum flue gas retention time of 0.5 seconds;
{vi) be designed and operated so that gas is burned at a temperature of at least 750
- . _ degrees C;
(vii) * hiave a permanent temperature indicator;
(viit) I‘}é\re a destruction and removal efficiency of at least 99%;
(ix)-- have appropriate sampling ports fo enable verification of the requirements of (vi) and
: . (vili) above; and )
{(x): provide for safe access to sampling ports while any eimission tests are being
- " .undertaken.
Doo #2'3'3:2:841 - Page 5
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20

For the purposes of this consent, the definition of an enclosed gas flare also includes any
gas-to-energy gas engine which complies with specifications (f) to (iii} above.

The conseit holder may operate a backup ftare, when the principal flare is not operational
due to malfunction or mainfenance, and the backup flare must comply with specifications (i)

to {iv} above.

The principal flare must be operated at all times uniess it has malfunctioned or is shut down
for maintenance. The backup flare must be operated if, and only if, the principal flare is not

working.

Records shall be kept of the times of operation of the gas flares, times not operéﬁng, and the
combustion temperaturs, and shall be forwarded 1o the Waikato Regional Councll monthly.

Notwithstanding conditions 16, 17 and 18, where it is not practicable or safe to convey
landfill gas to the main gas treatment facility it shall be conveyed to an open flare{s) and will
be treated by buming. Open flares may also be used ta burn landfill gas generated in
individual stages during and for six months after filling of the individual sfages.

Open landfill gas flares shall be designed, operated and monilored in accordance with the

requirements of the United States EPA Code of Federal Regulations 40 CFR Part 60,

“Subpart A — General Provisions, Sectlon 60.18 (1997} and shall have the following

21

22

23

minimum specifications;
0] flame arrestor and back flow prevention devices, or similar equivalent system,
approved in writing by the Walkate Reglonal Gouneil, to prevent flashback; and

(1) automatic ignition to provide a milnimum 99% reliability.

During times when the landfill gas extraction system Installed under condiflons 15, 16 and
17 is not operating for 24 hours or more, for any reason, the consent holder shall monitor
for landfill gas migration in all the landfilt gas monitoring probes for the following parameters
every day, until the gas extraction system becomes operable:

(i} methane;

{i) carbon dioxide,

(i) oxygen; and

{iv) barometric pressure

The results of such monitoting shall be reported to the Waikato Regional Council within one
week of sampling.

All flares used for gas conirol shall be shrouded, so that there is no visible flame at the
point of discharge from the flare, _

i directed in writing by the Walkato Regional Council following odour complaints that are.
validated as originating from the landfill and after consultation with the consent holder, the
consent holder shall commission a report by an appropriately qualified independent person,
which reviews the efficacy of odour management at the site, including the landfill gas
extraction system, and shall provide that report to the Waikato Regional Council within
three months of receipt of the notification.

The consent holder shall implement any recommendations contained within the repart as
soon as practicable and no later than six months of receiving the report fo the safisfaction of

- the Waikato Regional Counctl,

24

.Once'thé landfill contains not less than 200,000 tonnes of refuse, the concentration of

miethane at the surface of landfill areas with infermediate or final cover shall not exceed

5000 parts of methane per milion parts of air (0.5% by volume).

Poc#2332841; . Fage 6
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25

To monitor landfill gas odour, and to demonstrate compliance with condition 24, the consent
helder shall monitor surface gas emissions on areas of intermediate or final cover on at
least a monthly frequency, and the resulis of each survey shall be reported monthly to
Walkato Regional Council within four weeks of complefion._If after 1 vear of undertaking
the monitoring required by this condition. or at any stage thereafter, the results indicate the
effectiveness of management actions in minimising odour, and there has been a general
absence of verified obiectionable odour, the frequency of monitoring mayv be reduced to

guarterly with the approval of the Waikato Regional Coungil.

The surface emissions survey shall be undertalen in accordance with the UK Environment
Agency Guidance on monitoring landfill gas surface emissions, LFTGNO7 v2 2010, or an
alternative msthodology approved in writing by the Walkalo Regional Councll. As guidance,
the method requires the sife to be swveyed on an approximately 25 m by 25 m gtid, using a
flame Jonisation detector (FID) to measure the concentration of methane and a GPS to

- record the monitoring locations. At each 25 m fransect the surveyor shall pause io tale a

26

27

28

concentration reading, the sampling probe is placed less than 5 cm ahove the ground
surface and fitted with a cup attachment designed by the instrument manufacturer to
minimise the influence of wind gusts.

Where methane is detected at more than 500 paris per million of alr during any surface gas
survey, the consent holder shall investigate the reasons why, and shall take remedial action
o reduce the landfill gas emissions, The remedial actions taken by the consent holder shall
be reported {o the Walkato Reglonal Council monthly.

The consent holder shall undertake a wall-over survey of the landfill surface at no less than
weekly intervals. The purpose of the walk-over survey is {but not limited to) to check for
odours {pariicularly arcund penetrations), to monitor the effectiveness of the landfill gas
management system, cracks in the landfill surface, gas bubbles, integrity of pipework, and
areas of vegetation damage and the state of cover. The outcome of each wall-over survey
shall be recorded. The consent holder shall investigate the cause of any significant odour
detected during each survey, and shall remedy any faults located. A record of each wall-
over survey and any remediation carried ouf shall be reporled fo the Waikato Reglonal
Council monthly.

The weekly walk-over survey shall be undertaken in accordance with the UK Environment
Agency Guidance LFTGNO7 v2 2010 for visual landfill surface inspections, or alfernative
methodology approved in writing by the Waikato Regional Coundii.

The consent holder shall ensure that the maximum working area within the landfill is no
larger than 900 square metires at any time, unless otherwise approved in writing by the
Waikato Reglonal Council,

The consent holder shall carry out monthly odour surveys around the boundary of the site,
particularly those sections of the boundary that are between the landiill and residential
houses, including the communifies at Pukemiro and Glen Afion, and shall record whether
any fandfill odour is discernible or not af each location. For the first three (3) years, these
boundary surveys shall be undertaken by a person independent of the landflll, and who is
familiar with the Genmman VDI standard 3480 and the 0 to 6 intensity scale. The outcome of
each manthly odour survey shalf be recorded. The consent holder shall investigate the
cause of any significant odour detected during each survey, and shall remedy any faults
located. A record of each monthly odour survey and any remediation carried out shall be

o Vreported to the Waikato Regional Council monthly.

'Notwﬁhstandmg the reduitement under the Landfil Management Plan that, in general,

.. malodorotis wastes will not be ascepted Info the landfill, if malodorous wastes are accepted
*ithils Shall- be only by prior arrangement, and be placed in the lendfill between the hours of

jNﬂfe* os
- --‘opmon ‘of Council, have an odour that is significantly in excess of that associated with typical

o N :_10 -'m tﬂ 3pm only, Monday to Friday, and covered immediately upon placement.

ok the purposes of this eondition malodorous wastes means wastes which, in the
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MSW refuse.

30 Once filling reaches a height of RL 150m the consent holder shall commission a report by a
person with recognised expertise in municipal solid waste landilll odour management, which
assesses the extent of landfill odour and the effectiveness of sife controls o minimise odour.

The review of adour performance and the adequacy of controls prior fo the commencement of

further cells should include:
{i) The adequacy of consent condifions;

t)] The adequacy of management and operational procedures, as set out in the landfill
management plan; and :

(i)  The odour complaints histary,
The consent holder shall not proceed fo place waste in the landfil above RL 150m unill any

recommended improvements to management and operational procedures fo aveid odour
effects have been implemented to the safisfaction of the Waikato Reglonal Gouncil.

Dated at Hamilton this 20t day of November 2013

For and on behalf of the
Wailato Regional Council

O Quathll
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Advice nofes

1.

In accordance with section 125 RMA, this consent shall Iapse five (5) years afler the date on
which if was granted unless it tas been given effect to before the end of that period.

Where a resource consent has been issued in rejation to any {ype of construction {e.g. dam,
bridge, fetly) this consent does not constifute authorfly fo build and It may be necessary fo
apply for a Building Consent from the relevant territorial authority.

This resource consent does not give any right of access over private or public property.
Arrangements for access must be made between the consent holder and the properly owner.

This resotirce consent is transferable fo another owner or occupier of the land concerned,
upon application, on the same conditions and for the same use as originally granted (8.134-
137 RMA).

The consent holder may apply to change the conditions of the resource consent under s.127
RMA.

The reasonable costs incurred by Waikato Reglonal Council arising from supervision and
monitoring of this/these consents will be charged to the consent holder. This may include but
not be limifed to routine inspection of the site by Waikato Regional Cotincil officers or agents,
liaison with the consent holder, responding to complaints or enguiries refating fo the site, and
review and assessment of compllance with the conditions of consents.

Note that pursuant fo s333 of the RMA 1881, enforcement officers may at all reasonable
times go onto the properly that is the subject of this consent, for the purpose of catrying out
inspections, survays, investigations, tests, measuremenis or taking samples.

If you intend to replace this consent upon its expiry, please note that an application for a new
consent made af least 6 months prior to this consent’s expiry gives you the right to confinue
sXercising this consent after if expires i the event that your application is not processed prior
fo this consent's expiry.

Doc §#£2804066 Page 9
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Resource Consent:

File Number:

Attachment ( 1) (o]

Resource Consent
Certificate

125469

60 52 63F

Pursuant fo the Resource Managemeni Act 1991, the Weikato Regiohal Council hereby grants

consent fo:

Consent Type:

Consent Subtype:

Activity authotised:

Location:
Spafial Reference:

Consent Duration:

Puke Coal Limited
Box C5

RD 1

Glen Afton

Huntly 3771

(hereinafter referred to as the Consent Holder)

Discharge permit

Discharge fo land

Discharge leachate {o ground from a municipal selid waste landfil]
1058 Rotowairo Rd - Glen Afion
© NZTM 1780721 E 5835043 N

‘This consent will commence on the date of decision notification, unless
otherwise stated in the consent's conditions, and expire on 1/11/48

Subject to the conditions overleaf:
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‘ ,Qc_)uhcll monthly.

This consent is subject to the general conditions listed in Schedule 4. Where there may be
differences or apparent conflict between those general conditions and the conditions below,
the conditions below shall prevail.

The discharge of leachate onfo, or into land refers only to those areas of the site Identified
in the designs included in the document “Puke Coal Limited MSW Landfill Application: URS
Response to Tonkin & Taylor Review Comments (2 August 2013), dated 22/8/13,
WRCdac#2819674.

Leachate Management and Monitoring

The consent holder shall monitor leachate levels above the liner within each stage on a
monthiy basis. The monitoring locations shall be selected to coinclds, as far as practicable

and as approved by the Waikato Regional Councll, with areas of maximum predicted

leachate level,

The consent holder shall submit details of the propesed means of monitoring leachate
levels in each successive stage in accordance with this condition to the Waikato Regional
Councll for approval prior fo any refuse being accepted in that stage. The recorded
leachate levels shall be reporied to the Waikato Regional Council by 1 September each
yvear unless the leachate head on top of the liner at the required monitoring locatlons
exceeds 300mm, In which event the Councli shall be notified within 2 weeks of the levels
being recorded.

Subject to condition 8, the landfill design and operation shall be such as fo ensure, as far as
practicable, that any leachate head on top of the liner does not exceed 300 mm. Where the
landfill design includes a liner protection layer over the HDPE component of the landfil
finer, the depth of leachate on top of the liner protection layer shall be no more than 300

mm.

The consent holder shall maintain the primary and secondary leachate collection pipesin a
fully operable and free-flowing condilion af ali times. The locations and designs of the
leachate level monitoring points shall be approved In wiiting by the Waikato Regional
Council prior to the consiruction of each stage commencing.

in the event that the levels of leachate exceed the limits specified in condition 4, the
consent holder shall monitor daily the level of leachate at the point of leachate abstraction
at the low point of the base liner. The leachate level at this location shall not exceed 2.5
metres above the top of the HDPE liner af its lowest level, at any fime, and the average
leachate level shall not exceed 1.5 metres for more than four weeks at any one time or
more than 10 percent of the time in any one vear, For any other areas of the landfill liner,
the leachate level shail not exceed 2 meires ahove the fop of the HDPE component of the
landfill liner at its lowest level in any locatlon, at any fime, and the average leachate [evel
shall not exceed 0.5 metres for more than four weeks at any one fime or more than 10
percent of the time in any one year.

Records of the daily leachate levels shall be recorded, and thatl information shall be
reporied to Waikato Regional Council on a monthly basis until such time as leachate levels
have returned to the limits specified in Conditlon 4.

I:*.?ote.' The infent of this condition is to ensure that the sforage of leachate within the fandfil
is omy a confingency event and not normal practice.

. The .consent holder shall record daily the quantity of leachafe collected, the amount

remammg in storage in the leachate storage tanks, and the amount remaved from the site.
The leachate quantity and leachate level data shall be forwarded to the Waikato Regional
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The consent holder shall place the leachate storage tanies within a bunded area specifically
designed to hold and contain any leachate spillage or leaks. The type of storage tanks shall
be reviewed by the Independent Peer Review Panel and approved in writing by the Waikato
Regional Council before receiving any leachate,

The consent holder shall characterise the leachate within the landfill leachate sforage tanks
fo the satlsfaction of the Waikato Regional Coungcil. To this end, the consent holder shall,
unless otherwise directed In writing by the Waikato Regional Council, monitor the leachate
three monthly for the following parameters:

pH (fleld and iaboratory)
conductivity {fiald and laboratory)
alkalinity
ammoniacal nitrogen
BOD;
GQaDb
chloride
- total zinc

and shall monitor the leachate six monthly for the following parameters:

suiphate

nitrate nitrogen

total kjeldahl nitrogen
calcium

magnesium

sodium

potassium

total iron

total lead

total copper

total boron

tofal aluminium

total cadmium

total chromium

folal manganese
total nickel

total cobalt

otal arsenic
unfiftered organochlotine pesticides

and shall monitor the leachate annually for the following parameters:

unfiltered volatile organic compounds
unfilfered semi-volatile organic compounds
uniiltered pentachlorophenol

unfiltered polychlorinated biphenyls

Sampling shall be undertaken using appropriate profocols,

The results of stich characterisation shall be reported to the Walkato Regional Council
within two months of sampling, unless otherwise agreed in writing by the Waikaio Reglonal

Coungil,

‘Groundwater quality menitoring

10

Following the installation of any monitoring bore the consent holder shall conduct tesis to
assess the hydraulic conductivity of the in-situ ground conditions. The results of these fests
shall be forwarded to the Waikato Regional Council with the first set of monitoring results

from the bore.
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11

12

At least twelve manths prior to refuse heing accepted at the landfill, the consent holder shall
install no less than 10 groundwater boreholes, the purpose of which Is to monitor
groundwater quality and the effect of any potential leachate loss. At least 2 of the
monitoring boras shall be upgradient, at least 2 lateral to Stage 1, and at least 6
downgradient. Exdsting manitoring bores at the site may be included in the monitoring bore
network,

The location, depth and design of these boreholes shall be approved in wilfing by the
Waikato Reglonal Council prior to installation.

Prior to the commencement of the placement of refuse at the site, the consent holder shall
establish the baseline water quality In all groundwater monitoring boreholes required under
condition 11. :

To this and, the consent holder shall, unless otherwise ditected in wrifing by the Wailato
Regional Council, monitor for water level every month, and as iollows;

List A - shall be monitered every month until fwelve sampling rounds have been achieved:

List A

- pH (field and laboratory)

Conductivity (field and laboratory)
Ammoniacal nitfrogen
Chiloride,

List B ~ shall be monitored every three months until four {(4) sampling rounds have besh
achieved:

List B

pH (field and laboratory)
conductivity (field and laboratory)
suspended solids

allkalinity

sulphate

bicarbonate

ammoniacal nifrogen

" nifrate nitrogen

fotal kieldah! nltrogen
dissolved reactive phosphorus
BOD;

cOoD

calcium

magnesium

sodium

potassium

chloride

sojuble {ron

soluble boron
soluble zinc

soluble aluminium
soluble cadmium
soluble chromium
soluble lead

soluble manganese
soluble nickel

soluble cobalt
sollple copper

~ " soluble arsenic
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13

14

unfiltered volatile organic compounds
unfiltered semi-volatile organic compounds
unfiltered pentachlorophenol

unfllitered organcchlorine pesticides
unfiltered polychlarinated biphenyls

Sampling shall be undertaken using appropriate groundwater bore sampling profocols.

The results of such characterisation shall be reparted fo the Waikafo Reglonal Councll
within ftwo months of sampling, unless otherwise agreed In writing by the Waikato Reglonal

Coundil.

Note: The purpose of the above monitoring ls to establish the baseline water quality for
individual parameters in the groundwater boreholes.

Onee refuse placement has started, the consent holder shall characterise the groundwater
quality of the all monitoring bores required under conditions 11 and 14(ll), throughaout the
duration of the consent to the satisfaction of the Waikato Reglonal Council.

To this end the consent holder shall monitor the groundwater boreholes every three
months, for the List A parameters, and annually {generally in April fo coincide with the
summer low water level) for the List B parameters.

Sampling shall be undertaken using appropn‘éte groundwater bore sampling protocols.

The results of such characterisation shall be reported to the Waikato Regional Council
within fwo months of sampling, unless otherwise agreed in writing by the Watkato Regional

Coungil.

if the levels of any of the leachate parameters in the monitoring suite in condition 13 of this
consent show an increased value (increase or dectease in the case of pH) in excess of
three standard deviations from the mean for that patameter, using the mean established by
the monitoring rounds described in condition 12 above (defined as a "statistically significant

deparfure"} then: _ :

(i}  any non-compliance shall be reported fo the Waikato Regional Council within 48
hours, upon receipt of the results, and

(i that monitoring well shall be monitored for all List B parameters twice during the
following two months. If after these two monitoring rounds any parameter is still
showing a statistically significant departure from the baseline water guality mean, the

following shall ocour:

(a) The Walkato Regional Council may review whether the consent holder is required

’ to install additional groundwater monitoring boreholes. The review shall consider
both advective and density flow mechanisms. If these additional groundwater
borehioles are required by the Wailafo Regional Councll, the deslgn and locatlon

of these wells shall be forwarded to the Waikato Regional Council for acceptance

in writing prior fo consfruction commencing. Groundwater sampled from these
additional horsholes shall be analysed for all the parameters listed in List B of this
consent on a six monthly basis unless otherwise advised by the Waikato Regional

Council.

(b) The consent holder shall report to the Waikato Regional Council on the
environmental importance of the event. This reporiing should include refarence
fo any current water quality standards/guidelines accepied for use in New

- -Zealand at that fime. The consent holder shall also report on any remedial or
- ‘contingency measures proposed. This report shall be forwarded fo the Waikato
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16

Regional Council within ane month of the results being received from the
additional monitoting referred to above in this condition.

(i) 1f, after consuliation with the consent holder, the Waikato Regional Council deems
that remedial measures are reduired to be undertaken to address contamination of
groundwater and surface water, the consent holder shall undertake the remedial
works to the satisfaction of the Waikato Regional Council.

The consent holder shall provide a suitable monitoring point at each of the groundwater
diversion sub-drain outlsts. After the sub-drains are constructed and prior fo placing any
refuse In the landfill, the consent holder shall monitor the drain outlets for List A parameters
on at least twelve occasions, and List B parameters on at least four occasions, at weekly
intervals.

After commencement of landfiling the consent holder shall monitor continuously for
conductivity, and monthly for list A parameters, boron, alkalinity and sulphate.

in the event that any meniforing demonstrates a varlance in excess of 3 standard
deviations from the mean for that parameter (defined as a statistically significant departure)
then the following action shall be taken:

o The consent holder shall notify Waikato Regional Council within 48 hours and in writing
within one weelk, and

o The drain shail be monitored for all List B parameters immediately and again after 1
morith lapsed time

+ The consent holder shall within ohe month, present a report to the Walkato Regional
Council detailing:

o Reason(s) for the presence of leachate in the groundwater drain, and measures to be
talen to prevent leachate from accessing those drains

¢ Estimated volumes of leachate discharging

o Proposed measures to minimise leachate discharges to the environment.,

The mean and standard deviafion for conductivily shall be calculated from the previous
year's monitoring. For the balance of the List A parameters, the mean and standard
deviation shall he calculated from at least twelve rounds of monitoring carried out prior to
the placement of refuse.

In the event that any springs or seeps occur laterally or downgradient of the landfill, but
upgradient of the Treatment Lake, the consent holder shall monitor on a 3 monthly basis for
the following:

conductivity
alkalinify
chloride
flow rate

¢ o o o

Monitoring resulis shall be reported to the Waikato Regional Council within one month of
sampling, unless otherwise agreed in writing by the Waikato Regional Council.

A summary of the spring inspections over the year shall be incorporated in the Annual

- Report required by ecndition31 of Schedule 4.

Note .The purpose of this moniforing is to determine whether any of the springs or seeps
B are contammafed with landfill leachate.

) : ,.'j‘VThe consent holder shall prepare a Confingency Plan thaf outlines actions that will he
ST ,_,yndart_e_dgen by the consent holder in the event that any leachate contamination is detected in
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18

19

20

the subdrain discharge monitored under condifion 15 or any springs/seeps discharges
monitored under cendition 18,

The plan shall be submitted to the Waikato Regional Council for acceptance in writing at least
three months prior to the deposition of refuse at the site.

In the event of any long term groundwater monitoring horehole being desiroyed, the
consent holder shall replace it with a new borehole in the same general location screened

over a similar depth interval.

All water quallty sample analyses required shall be undertaken in accordance with the
methods detailed in the most recent edition of "Standard Methods For The Examination Of
Water And Waste Water”, by AP.H.A. and AWW.A, and W.E.F. or any subsequent updated
version of that document, or any other method approved in advance by the Waikato Reglonal

Couneil,

Where any neighbouring properly presents reasonable evidence that its bore or roofsourced
drinking water has been contaminated by MSW landfill activities fo an extent that it Is
unpotable, then the consent holder shall provide potable water to that neighbour, or provide
treatment to the water (for instance a filter to remove pathogens) to make the water potable.

Dated at Hamilion this 26™ day of November 2013

For and on behalfof the
Waikato Regional Council

W
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Advice nofes

1.

2.

In accordance with section 126 RMA, this consent shall lapse five (5) years after the date on
which it was granfed unless jt has been given effect to before the end of that period.

Where a resource consent has been issued in relation to any type of construction (e.g. dam,
bridge, jetty) this consent doss not constifute authority to build and if may be necessary fo
apply for a Building Consent from the relevant terriforial authority.

This resource consent does not give any right of access over private or public property.
Arrangemenis for acgess must be made between the consent holder and the property owner.

This resaurce consent is fransferable to another owner or occupier of the land concerned,

upon application, on the same condifions and for the same use as originally granfed (s.134-

137 RIMA).

The consent holder may apply to change the conditions of the resource consent under s.127
RMA,

The reasonable costs incurred by Wafkato Regional Council arising from supervision and
monitoring of this/these consents will be charged fo the consent hofder. This may include but
not be limited to routine inspection of the site by Waikato Regional Council officers or agents,
lialson with the consent holder, responding fo complaints or enquiries relating fo the site, and

review and assessment of compliance with the conditions of consents.

Note that pursuant fo s333 of the RMA 1991, enforcement officers may at all reasonable
times go onfo the property that is the subject of this consent, for the purpose of carrying ouf
inspections, surveys, investigations, tesfs, measurements or taking samples.

If you intend to replace this consent upon its expiry, please note that an application for a new
consent made at least 6 months prior fo this consent's expiry gives you the right fo contlnue
exercising this consent after it expires in the event that your application fs not processed prior
to this consent's expiry.
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Resource Consent
- Certificate
Resource Consent Number: 102303

File Number: 60 52 63F

* Pursuant to the Resource Management Act 1001, the Waikato Regional Council hereby
grants consent to. '

/% 21/12/08

Enviro-Landili-Trust  TrackerDemclilon-andfil-kid Puke Coal Linr The-Jehn-Campbell-Family-Trust
CIOROBex9437  Boxls LMBoxCs | T
HAMILTON i -N:E} ' : R4 '

Bexd ©HLINTLY HUNTLY 24943044003
ot -

Glan-Aflen

Hunthe-3774 30/09/2041

(hereinafter referred to as the Consent Holder)

Consent type: Water pgrmit

Consent subtype: Surface water take

Activity authorised: To take up to 450 cubic metres per day of surface water for the
purpose of dust control and for a truck wheel wash .

Location: Rotowaro Rd — Pukemiro |

lap Reference: . NZMS 260 514:913-971

Consent duration: Granted for a period expiting on 30 September 2017

Subjééiita.thefc@mdiﬁons overleaf: % 4f2M1

WRC .[300#23341324 ' -Hearing Report for Pulte Coal Limited, applications for a MSW Landflll
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GONDITIONS

1.

5,

The exercise of this consent shall be generally in accordance with the principles contained within
the application for this resource consent and within the documents:

(a) “Cleanfill and Construction and Demolition Landfill, Coal Mining, and Associated
Aclivities Assessment of Environmental Effects”, dated September 2000, prepared by
Tonkin and Taylor Lid {Waikato Regional Councll document Number 717921, 703608
and 871624).

{b) "Enviro Landfill Trust — Proposed Disposal of End of Life Tyres, Rotowaro Road, Glen
Afton, Assessmeni of Environmental Effects (Revisions 1a)" dated February 2007
{Wailkato Regional Council Dogument Number 1288755).

{c)  The additional information provided in suppott of the tyre disposal application which is

contained in Waikato Regional Council Document Number 1288627

And

» “Assessment of Environmental Effects Extension of Coal Mining Envire Landifill Trust
Pukemiro, Glen Afton” dated July 2010, prepared by MWA solufions, (the “AEE™) with
particular reference to Drawing Number 5 Revision B.

» “Enviro Landfill Trust Site Management Plan Extension of Coal Mining”, prepared by MWA
solufions (the “Appendices®).

» Section 92 response letters and attachments from MWA solutions as follows:

a) Leiter dated 7 September 2010 from MWA solutions to Bloxam Burnett & Olliver with
attached letter from Mark T Mitchell dated 21 September plus appendices.
b} Letter dated 11 October 2010 frorm MWA solutions to Bloxam Burnett & Olliver,
c} Letter dated 18 October 2010 from Mark T Mitchell to Bloxam Butnett & Olliver (the
“gectioh 92 responses”); and
The 5127 application to change consent 102303, received 29/5/13, doc#2702889

For the avoidance of doubt and in relation to the extended coal mining authorisations sought‘in
2010, the 2010 AEE, Appendices and Section 92 regponses shall take primacy for those
activities over the original applications lodged for the pre-existing consented activities,

A pulsed water measuring device shall record the quantity of water faken on a cumulative basis.
The device shall have a reliable calibration to water flow and shall be maintained to an accuracy
of +/- 5%. Evidence of the water measuring device’s calibration to an accuracy of +/~ 5% and as
built plans of the Installed water measuring device shall be provided to the Waikato Regional
Council prior to the exarclse of this consent.

Calibration of the water measuring device(s) shall be undertaken by the consent holder at the
wiitten request of the Waikato Regional Council. The calibration shall be underfaken by an
independent qualified person and evidence documenting the calibratlon shall be forwarded to
the Waikato Regional Council within one month of the calibration being completed.

The intakes shall be screened with & mesh aperiure size not exceeding 1.5 milimefres by 1.5
millimetres (or 1.5 millimetre diameter holes).

The consent holder shall maintain records of the following:

= (1)-. .the date on which water was taken;

(2} the volume of water taken;
(38) thehumber of hours over which water was taken;
{4) the rate at which water was faken;

WRC Doc#2334024: Hearing Report for Pule Coal Limited, applications for 2 MSW Landfil
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(5) on days when no water is taken, these records must specify the volume of water taken as
zera cubic metres.

Within the first 10 worling days of @ach month, these records for the preceding month shall be
forwarded to the Waikato Reglonal Council via email in agreed electronic format.

6. The consent holder shall pay to the Waikato Regional Council any administrative charge fixed in
accardance with section 36 of the Resource Management Act 1991, or any charge prescribed in
accordance with regulations made under section 360 of the Resource Management Act,

Tangata YWhenua Consultation

7. No later than the 31 of March 2011 and every year thereafter the consent holder shall provide a
written invitation to Waahi Whaanui Trust to attend a meeting to discuss matters refaiing to the
implementation, monitoring and reporting of this consent. The invitation shall give not less than
4 weeks natice of the Intended meeting date. All monitoring reports submitted by the consent
holder pursuant to this consent in the twelve month period immediately preceding each meeting
shall be made available at the meeting.

8. Unless Waahi Whaanui Trust advises otherwise to the Council, in writing, the consent holder
shall keep minutes of all meetings held pursuant to condition 7 and provide them to Waahi

VWhaanui Trust and the Gouncil no later than two weeks following that meeting.
* ™

"\
jﬂ_ 42111

Dated at Hamnilton this 2o™ day of November 2013

For and on behalf of the
Wailkato Regional Council

WRC Docif2534024 Hearing Report for Puke Coal Limited, applicatiors for a MSW Landfil
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Attactment {1} {e}

Resource Consent
Certificate

Resource Consent Number: 102303
File Numbenr: 60 52 63F

Pursuant to the Resource Management Act 1991, the Waikato Regional Council hereby
granis consent to:

Ervdre-Landfil Trust  Tracker Demelition-Landfili--td Puke Coal Lir Fhe-Jehn-Gampbel-Famify Trust
S0P OBex818Y Boxls CM-BexGs )
HAMILTAN. B BB

RB- )

Glen-Afion N

Huntly 3774 30/09/2011

(hereinafter referred to as the Consent Holder)

Consent type: Water permit

Consent sublype: Surface water take

Activity authorised: To take up to 450 cubic metres per day of surface water for the
purpose of dust control and for a fruck wheel wash .

Loca‘tion: Rotowaro Rd — Pukemiro

Map Reference: NZMS 260 S14:913-971

Consent duration; Granted for a petlod expiring on 30 September 2017

h
Sub_;ect to the eonditions overieaf: ‘3%‘4/2!11
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CONDITIONS

1.

The exercise of this consent shall be generélly in accordance with the ptinciples contained within
the application for this resource consent and within the documents:

{a) "Cleanfill and Construction and Demalition Landfill, Coal Mining, and Associated
Activities Assessment of Enviranmental Effects”, dated September 2000, prepared by
Tankin and Taylor Lid (Wailkato Regional Council document Number 717921, 703606
and 871624).

(h} "Enviro Landfill Trust — Proposed Disposal of End of Life Tyres, Rotowaro Road, Glen
Aftor, Assessmeni of Environmental Effects (Revisions 1a)” dated February 2007
(Waikato Regional Council Document Number 1288755).

(c) The additional information provided in support of the tyre disposal application which is

contained in Waikafo Regional Councll Dacument Number 1288627

~And

¥ "Assessment of Environmental Effects Extension of Coal Mining Enviro Landfill Trust
Pukemiro, Glen Affon" dated July 2010, prepared by MWA solutions, (the “AEE”) with
particular reference to Drawing Number 5 Revision B.
» “Enviro Landfill Trust Site Management Plan Extension of Coal Mining”, prepared by MWA
solutions (the “Appendices™),
> SBection 92 response letters and attachments from MWA solutions as follows:
a) Letter dated 7 September 2010 fram MWA solutions to Bloxam Burnett & Olliver with
attached leiter from Marlk T Mitchell dated 21 September plus appendices. i
b} Letter dated 11 October 2010 from MWA solufions to Bloxam Burnett & Offiver.
c) Letter dated 18 October 2010 from Mark T Mitchell to Bloxam Burmett & Olliver. (the
“section 92 responses”); and ’
The s127 application to change consent 1023083, received 29/5/13, docf2702889

Far the avoidance of doubt and In relation to the extended coal mining autharisations sought in
2010, the 2010 AEE, Appendices and Section 92 responses shall take primacy for those
activities over the original applications lodged for the pre-existing consented actlvifies.

A pulsed water measuring device shall record the quantity of water faken on a cumulative basis.
The device shall have a reliable calibration to water flow and shall be maintained to an accuracy
of +/- 8%. Evidence of the water measuring device's calibration o an accuracy of +/- 5% and as
built plans of the installed water measuring device shall be provided fo the Waikato Regional
Council prior to the exercise of this consent.

Calibration of the water measuting device(s} shall be undertaken by the consent holder at the
written request of the Wailkkato Regional Council. The calibration shall be undettaken by an
independent qualified person and evidence documenting the calibration shall be forwarded fo
the Waikato Regional Council within one month of the calibration being completed,

The intakes shall be screened with a mesh aperture size not exceeding 1.5 millimetres by 1.5
millimetres (or 1.5 millimefre diameter holes),

The consent holder shall maintain records of the following:
(1) the date on which water was taken;
(2) . the volume of water taken;
(3) ~.the number of hours over which water was taken;
(4)  the rate at which water was taken;

~. WRGC Dpt"';#2;33'4024 Hearing Report for Puke Coal Limited, applications for a MSW Landfil
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(6) on days when no water is taken, these records must specify the volume of water taken as
zero cubic metres..

Within the first 10 working days of each month, these records for the preceding month shall be
forwarded to the Waikato Regional Council via emall in agreed elscironic format.

8. The consent holder shall pay to the Waikato Regional Cauncil any administrative charge fixed in
accordance with secflon 36 of the Resource Management Act 1991, or any charge prescribed in
accordance with regulations made under section 360 of the Resource Management Act. -

Tangata Whenua Consultation

7. No later than'the 31 of March 2011 and every vear thereafter the consent holder shall provide a
written invitation to Waahi Whaanui Trust fo attend a mesting to discuss matters relating to the
implementation, monitoring and repariing of this consent. The invitation shall give not less than
4 weeks notice of the intended meeting date. All monitoring reports submitled by the consent
holder pursuant to this consent in the twelve month perfod immediately preceding each meeting
shall be made available at the meeting.

8. Unless Waahi Whaanui Trust advises otherwise to the Coungil, in wriﬁng, the consent holder
shall keep minutes of all meetings-held pursuant to condition 7 and provide them fo Washi
Whaanui Trust and the Council no later than two weeks following that meeting.

4f211

Dated at Hamilton this 20%: day of November 2013

For and on behalf of the
Waikato Regional Council

WRC Docif2334024 Hearing Reportfor Puke Ceal Limited, applications for a MSW Landfill
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Attachkment (1) (f)

Resource Consent
Certificate

Resource Consent Number: 104244

File Number: 60 b2 83k

Pursuani to ithe Resource Management Act 1991, the Waikaio Regional
Couneil hereby grants consent to:

Puke Coal Limited, RD 1, Huntly 3771

(hereinafter referred to as the Consent Holder)

Consent type: Discharge permit
Consent subtype: Discharge to water
Activity authorised: To discharge up fo 3.1 cubic metres per second of stormwater

and 70 oublc metres per day of treated wastewater fo an
unnamed fributary of the Waltawhara Sfream.:

Location: . Rotowaro Rd — Hunfly
Wap Reference: " NZMS 260 §514:913-971
Consent duration: Granted for a period expiriné on 30 September 2017

Subject to the conditions overleaf:
General Conditions

‘_'-_-"J .'F}:I,'hi§.‘q.onsent is subject fo the general condifions listed i Schedule 1.
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No stormwater coming into contact with MSW landfill refuse, construction and demolition
waste or end of life tyres shall be discharged as site stormwater, but shall be considered
as leachate.

As far as practicable, the consent holder shall ensure that surface water from upstream
of the MSW landfill and C&D landfill and tyre storage / disposal bunkers is diverted away
from areas of the landiills and tyre storage / disposal bunkers that have not been
rehabilitated in accordance with the general conditions listed in Schedule 1 and shall be
discharged downstream of the site as clean stormwater.

Any earthworks or structures installed for the diversion and discharge of stormwater shall
be designed to manage a 10% AEP (Annual Exceedence Probability) flood event and
pass a 1% AEP flood avent. Secondary flowpaths shall be away from areas of the

~ landfills and tyre disposal bunkers where it may come into cantact with construction and

demolition waste or end of life tyres,

Compliance Point

5,

The point of compliance for discharges authorised by this consent shall be surface water
moniforing location TT8, as shown on Figure 13 of the Appendices (as defined in
Schedule 1 of this consent).

Contingency Plan & Compliance Limits

6.

All discharges authorised by this consent shall comply with the compliance limits
specified in Schedule 3 at the compliance point referred to in condition 5.

Prior to the deposition of any waste materials in the MSW landfill or the tyre storage and
disposal bunkers, the consent holder shall prepare and submii, fo the Waikate Regional
Council for written approval, a revised versioh of the Contingency Plan for the site which
details the measures to be undertaken should the frigger levels or compliance lmits
specified in Schedule 3 of this consent be exceeded. The purpose of this review is fo
talke account of any potential changes in the concentration of contaminanis in the
discharge as a result of the estabiishment of the tyte disposal operafion or the MSW
landfill. As a minimum, the revised Confingency Plan shall include actions to be
undertaken io protect water quality;

() inthe event that & trigger level Is exceeded,
(i) Inthe event that a compliance limit is exceeded, and
(i) In the event of a fire at the landfill.

Prior to the first exercise of consent 103079, the consent holder shall retain a suitably
qualified independent expert approved by Waikato Reglonal Council io complete a site
specified ecological (flora and fauna compOSItlon) and waler qualily assessment of the
Waltawhara Stream and its tributary in the vicinity of the site, to the satisfaction of the
Woaikato Regional Coungil,

The objectives of this assessment are to determine an appropriate environmental
baseline against which any potenfial effects of the activity can be monitored and fo
determine a long term compliance limit for boron. The assessment shall consider the

- po’(enhal uses of the Waitawhara Stream and include both chemical end biclogical

" gifects on flora and fauna.
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10.
11.

Within 18 months of the commencement of this consent, the consent holder shall submit
a report detailing the results of the site specific assessment and which also recommends
a long-term compliance limit for boron. Should this report recommend that the interim
compliance limit for boron be changed, the- consent holder may apply io Walkato
Regional Coungil to change that fimit pursuant to section 127 of RMA.

The suspended solids concentration of the discharge shall at no time be greater than

- 100 grams per cubic metre and shall not cause the suspended solids concentration in

the Waltawhara Stream fo increase by more than 10 percent (between the upstream and
downstream sampiing sifes),

The pH of the discharge shall be within the range 6.5 - 9,0 pH uniis,

There shall be no discharge of oil or grease or production of persistent foam as a result
of the site stormwater discharge.

Sludge Removal

12,

The consent holder shall remove seifled sludges from all parts of the freatment system
on a sufflclently regular basis to ensure the efficiency of stormwater and leachate
freatment systems., Sludges shall be disposed of offsite to a suitably authorised landfill
unless the consent holder provides a TCLP analysis of the sludge for metals that
demoenstrates that the sludge is suitable for disposal within the lined landfill area on the
site and the Waikato Regional Council approves in wrifing such disposal.

Monitoring and Reporting
13. The consent holder shall, to the satisfaction of the Walkato Regional Councl, menifor

surface water quality af the sampling locations TT7, T19, TT8, TT10, TT3, TT11, as
shown in Figure 13 of the Appendices (as defined in Schedule 1 of this consent) and
from TT11 as well as the three locations where surface water enters piped drainage
systems at the north-eastern and south-eastern exients of the MSW Landflil as well as
the temporary stormwater channel at the base of the MSW Landfill (wnth the final
locations fo be agreed in wiiting by the Walkato Regional Council).

To this end, with the exception of dissolved oxygen, pH and conductivity which shall he
manitored on the first working day of each week from the date of first exercise of consent
103079 at locafions TT8 and TT3, the consent holder shall monitor surface water af
logations TT8, TT3 and TT11 (uniil such time as the C&D waste is completely removed
and placed in the MSW Landfill and the consent holder has advised the Walkato
Regional Councll in wriling that this has taken place and locations TT10, TT7 and TT9,
(to determine the effect on the Waitawhara Stream), on the 15" of January, April, July
and October of each year following the date of first exercise of consent 103078 (or the

next warking day), for the following parameters:

(i) estimate of flow
{if) pH (field and lzboratory);
(il  electrical conductivity (fleld and laboratory);
(iv)  suspended solids;
(v)  sodium;
-{vi)  potassium;
(vii)  caloium;
{(viil} magnesium,
(ix) - alkalinity;
() . chjoride;
S (XD su[phate
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1B,

(xii)  ammoniacal nitrogen;
(i)  nifrate nitrogen;

(xiv)  tofal organic carbon;
(o) total boron;

(i)  total fron

(xvii} total manganese;
poviiiy  fotal aluminium;
(xix)  total nickel;

(xx) total arsenic;

(d)  tofal copper;

(o)  total zino; |

(o) total chromium;
(edv)  total lead.

The consent holder shall also undertake a programme of sampiing of aguatic ecology as
approved by Waikato Regional Council, anmually from the date of exercise of consent
103079,

The consent holder shall forward the resulis of the analyses to the Waikato Regional
Council within one month of sampling. If any of the monitoring required by this condition
produces resulis which exceed the limils in Schedule 3 the consent holder shall
immediately notify the Regiona! Council in writing within 24 hours of receiving the result,
and implement the contingency measures required by the approved Contingency Plan
referred to in condition 7.

The consent holder shall install continucus {(every sixty seconds) monitoring instruments
for pH and conduciivity at sampling location TT11 (unill such time as the C&D waste Is
completely removed and placed in the MSW Landfill and the consent holder has
advised the Walkato Regiona!l Council in wiiting that this has taken place) the outlet of
the leachate storage tank bunded area and the temporary stormwater channel at the
base of the landfill.

The consent holder shall install automatic alarms that signal o the landfill manager and
the landfill engineer if the continuous monitoring indicates the presence of MSW landfill
leachate.

The consent holder shall Torward the results of continuous monitoring to the Waikato
Regional Council every month, or upon request at any reasonable time.

The consent holder shall monitor the quality of stormwater at location TFB, at the
quarterly frequencies specified in condition 13, for the following parameters:

{) estimate of flow;

(i) pH;

(iii) electrical conductivity;
(iv) suspended solids;

{v) tofal boron;

{vi} fotal iroh.

The consent holder shall forward the resuliz of the analyses to the Waikato Regional

e Gouncil within one month of sampling.

After a minimurn of two years of sampling, the consent holder may apply to Waikato

‘_--Reg;onal Councii to amend the above set of sampling parameters and the sampling

' frgqy_e_ppy pursuant to section 127 of the RMA.
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Reporiing

16, Armually by 1 September each year the consent holder shall, submit a repott fo the
Waikato Regional Council that details and analyses the results of all sutface water and
ecolegleal monitoring undertaken at the site. The report shall be prepared by an
appropriately qualified and independent expert approved by the Waikato Regional
Council and shall propose additfonal and/or changes o remediation works or monitoring
requirements that the independent expert considers necessary in light of the monitoring

resulis,

Review

17. The Waikato Regional Councll, within the three month period following receipt of any
report submitted pursuant fo condition 8 or condition 16 of this consent, serve nafice on
the consent holder under section 128 of the Resource Management Act 1991, of lis
intention o review the conditions of this resource consent fo require additional works
and/or monitoring to be undertaken fo reduce and/or monitor the effect of discharges on
surface water and aquatic ecology of the Waitawhara Strearn and/or to amend Schedule
3 which specifles compliance limits and irigger levels for the wastewater discharge.

Costs refating fo the above review shall be borne by the consent holder.,

Dated at Hamilton this 20t day of Nowember 2013

For and on behalf of the
Waikato Regional Council

............................................
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Schedule 1

The graniing of consents (103079, 102304, 101858, 104192, 104193, and 104244) is
subject fo the following conditions, which shall apply fo each individual consent:

General

1.

Except as otherwise provided for by subsequent conditions of this censent, all works and
operations shall be undertaken generally in accordance with the principles contained within
the following documents or any subsequent amendments fo these documents that are
agreed in writing by the Waikaio Regional Council:

o “Cleanfili and Construction and Demolitiont Landfill, Coal .Mining, and Associated
Aclivities Assessment of Environmenial Effects”, dated September 2000, prepared
by Tonkin and Taylor Lid, {the “AEE").

o Cleanfill and Construction and Demolition Landfill, Coal Mining, and Assocciated
Activities Assessment of Environmental Effecis, Appendices”, dated September
2000, prepared by Tonkin and Taylor Lid, (the “Appendices™)}.

o Section 22 Request for Further Information — Envitonment Waikato, dated August
2001, prepared by Tonkin and Taylor Lid, {the “Section 92 Report”). -

o Envire Landfill Trust — Proposed Disposal of End of Life Tyres, Rotowaro Road, Glen
Afton, Assessment of Environmental Effects (Revisions 1a)’ dated February 2007
(Walkato Reglonal Councll Document Number 1288755).

s The additional information provided in support of the tyre disposal application which
is contained in Waikato Regional Council Document Number 1288627.

Design Details

2. Al earthworks and sediment control measures shall be constructed and carried out in

accordance with Waikato Regional Council Technical Publication No. 1995/8 "Design
Guidelines for Earthworks, Tracking and Crossings”, or any subsequent update of, or
replacement for, that document. .

Detailed designs for the followihg works shall be forwarded fo the Waikato Regional
Council and approved In writing prior to these works commencing; in particular, detailed
designs of the Isachate collection and freatment system, the stormwater system, final
landform and quality assurance procedures for the constiuction of the C&D landfill liner,
C&D landfill cap, temporary tyre sforage/processing area and tyre disposal bunkers are
reguired. All worls shall be carrled out in accordance with the designs, as accepted by
the Waikato Regional Councli.

The consent holder shall provide an Engineers certificate to verify that the works have
been undertaken in accordance with good engineering practice and as-built drawings for
the designs prepared pursuant fo condition 3 above shall be forwarded to the Waikato

" Regional Council within one month of the completion of the works.
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5. All investigations, design, supsivision of construction, monitoring and after-care shall be
undertaken by suitably qualified personnel experienced in such works, or works of a
similar nature, and approved by the Walkato Regional Council.

Management Plans

8. The consent holder shall prepare and submit {o the Walkato Regional Council for
approval, Site Management Plans that detail the procedures to be put info place fo
operate the C&D landfifl, coal mine and {yre disposal operation. :

To this end, the following Site Management Plans shall be prepared:

() C&D Landfill Operations Plan;

(i) Coal Mining Operations Plan;

(iii) Stormwater Gonirol and Leachate Treatment System Plan;

(iv) Rehabilitation and Aftercare Planning and Operations Plan;

(v) End of Life Tyre Receival, Storage and Disposal Operations Pian

Each Plan shall address those matters outlined in the relevant AEE, the Appendices, the
Section 92 Report, the Joint Staff Report for the C&D landfll and coal mine, the
Supplementary Staff Report and the Second Supplementary Environment Waikato Staff
Report for the C&D landfill and coal mine, and the Joint staff report for the end of Life
Tyre Disposal operation, and shall set out the requiretnents fo achieve compliance with
the relevant conditions of this consent.

The C&D Landfilf Operations Plan and End of Life Tyre Receival, Storage and Disposal
Qperatlons Plan shall also include a specific sectioh devoted to fire management issues.
This section of the C&D Landfill Operations Plan shall, as a minimum, address those
matters raised in the report entitled “Supplementary Technical Report for Review of
Consent Applications for a Cleanfill and Consirucition and Demolition Waste Landfilt and
Coal Mining Activities by Tracker Demolifion Landfill Ltd” dated 16 April 2002 and
prepared by URS NZ Lid, and shall detail measures that wiil be put in place fo manage
the discharge of wastewater in the event of a fire at the siie or if oif-site disposal of the

wastewater is required,

This consent may not be exercised untll the consent holder has recsived written approval
from the Waikato Regional Council of its accepiance of the C&D Landfili Operations
Plan, the Coal Mining Operaticns Plan and the Stormwater Control and Leachate

Treatment System Plan,

The consent holdetr shall not operate the femporary iyre storage / disposal area and
permanent disposal bunkets, untl the consent holder has received written approval from
the Waikato Regional Council of its acceptance of the End of Life Tyre Receival, Storage

and Disposal Operations Plan.

The Rehabiiitation and Aftercare Planning and Operafions Plan shail be submitted for
approval within three months of commencement of this consent. The Plan shall not be
inconsistent with the Rehabilitation Management Plan prepared in accordance with
condition 28 of the land use consent granted by the Waikato District Council for this

opera’aon

T he consent holder shall exercise this consent in accordance with the Site Management
. Plans accepted by the Waikato Regional Council and shall ensure that the Plans are
: ,c:opﬁs_[stgnt witb any Plans required pursuant to the tand use consents for the site.
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7. All staff engaged in the operation of the C&D landfili shall receive training to ensure
familiarity with the requirements of this resource consent and the Management Plans
prepared pursuant to condition 6 above.

8. Al least once in every iwo year period, the consent holder shall review, and update as
necessary, the Management Plans prepared pursuant to condition 6 above, to ensure
that management practices result in compliance with the conditions of these consents.
Any amendments to the Plans shall only be made with the written approval of the
Waikato Regionat Council.

Peer Review

9. The consent holder shall engage, at its own cost, an Independent Peer Review Panel fo
review the design, construction, operation and maintenance of the C&D landfill and fyre
disposal facility and fo assess whether or not the work is undertaken by appropriately
qualified personnel in accordance with good practice.

The Independent Peer Review Panel shall consist of more than one person and shall he:
(i) Independent of the planning design, construction, management and monitoring of
the site;
(i) Experienced in C&D landfill design, construction and managament;
(iify Experienced in C&D landfill geoteshnical, groundwater and sutface water aspects;
(iv} Recognised by thelr peers as having such experience, knowledge and skill;
{v) Approved in wriing by the Waikato Regional Council.

The Independent Peer Review Panel shall, as a minimum, repori fo the Waikato
Regional Council by 30 September each year on the following matters:

(i) Management and monitoring plans;

(i) Site preparation, including hydrogeoclegical and geotechnical issues;

(i) C&D Landfill and tyre disposal bunler liner and leachate coilection system design
and construction (including quality assurance measures) and use of onsite

. materials;
(iv) Water control, Including stormwater and leachate management and treatment;

(v) Wasie acceptahce;

{vi) Cover material used on both the C&D landfill and tyre disposal bunkers;
(vil) Monitoring, medelling and records;

(viif) Rehabilitation.

In addition the Peer Review Panel shall assess and report on all final and detailad
designs and Management Plans prepared pursuant to condition 6 above, prior to these
being forwarded 1o the Waikato Regional Council for acceptance In wnting and prior fo
works commencing.

Coples of all reports shall be sent to the consent helder and the Wailkaio Regional
Council,

Bond

A f_I_Ol‘ to the exercise of this consent, the consent holder shall provide and mainiain in
"“favour of the Waikato Regional Council and the Wailkato District Goungcil (the
"Ceunmls“) a bond to:
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(i) Secure compliance with all the conditions of this consent and to enable any adverse
effects on the environment resulting from the consent holdet's activities, and nét
authorised by a resource consent, fo be avoided, remedied or mitigated;

(i) Secure the compietion of rehabilitation and closure in accordance with the
Rehabilitailon and Aftercare Plan required pursuant io condition 6 of this consent;

{iif) Enhsure the performance of any monitoring obligations of the consent holder under

{his consent;
(iv) Enable the Councils fo undertake monitoring and management of the site until

completion of closure of the sife.

("Completion of closure” means when the Councils deem that resource consents for
the site are no longer required, and that there is no reasonable risk of the site causing
further adverse impacts on the environment).

This bond shali apply only to the C&D landiili, coal mining and end-of-life fyre
fandfilL

10.1A Prlor to the construction and operation of the temporary tyre storage / disposal area
and permanent disposal bunkers, the consent holder shall provide and maintain in
favour of the Waikato Regional Councll and the Waikato District Council (the

"Gouncils™ a bond to:

i Secure compliance with all the condiflons of this consent and to enable any
adveise effects on the environment resulting fram the consent holder's

activities, and not authorised by a resource consent, to be avolded remedied:

or mitigated;
(iD) Secure the complefion of rehabilitation and closure in accordance with the

Rehabilitation and Aftercare Plan required pursuant to condition 6 of this
consent;

'ilj] Secure the completion of the fyre bunkering operation proposed, management
of any tyre fires that need fo be controlled by external agencies, and
rehabilitation of the site on completion of the tyre disposal operation;

(v}  Ensure the performance of any monitoring obligations of the consent holder
under this consent;

{v) Enable the Councils fo undertake monitoring and management of the site untit
completion of closure of the site,

("Completion of closure” means when the Councils deem that resource consents for
the site are no longer required, and that there is no reascnable risk of the site causmg
further adverse impacts on the environment),’

10.2 The guantum of the bond shall be sufficient to cover the general items listed in
condition 10.1, and in particular:

(i) the estimated costs (Including any confingency necessary) of rehabilitation and
closure of the landfill, coal mine and tyre disposal operafion In accordance with the
sonditions of the Councils’ consents:

(Ei) the estimated cosfs (including any contingency necessary) of moniforing and

m{anagement of the site and its effects following closure or abandonment, for as long

,', as may- be required to comply with conditions of Councils’ consents. This shall

lnG]ude the ongoing opetation and maintenance of stormwater and leachate

.. management systems;

(ili) the' estimated costs of prevention and/or remediation of any adverse effect on the
enwronment that may arlse from the landfill, coal mine and fyre disposal bunkers;

ang
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(iv) any further sum which the Councils consider necessary for monitoring any adverse

effect on the environment that may arise fiom the landfill, coal mine and {yre disposal

bunkers including monitoring anything which is done fo avoid, remedy, or mitigate an
adverse effect.

10.3 The bond shall be in a form approved by the Councils and shall, subject fo these

conditions, be on the ferms and conditions required by the Councils.

10.4 Unless the bond is a cash bond, the performance of all the conditions of the bond shall

be guararteed by a guarantor acceptable to the Councils. The guarantor shall bind
ftself fo pay for the carrying out and completion of any condition of the band in the
event of any default of the consent holder, or any occurence of any adverse
environmental effect requiring remedy.

10.5 Prior fo the first exercise of this consent, the congent holdef shall provide a report to

the Councils that proposes a bond guanfum, calculated in accordance with the criteria
specified in conditions 10.1 and 10.2. The consent holder shall annually review this
report, amend as necessary, and forward the revised report fo the Councils at least
fwo months prior fo the anniversary date of the bond.

10.5A Prior to the commencement of the tyre disposal operation, the consent holder shall

provide a report to the Councils that proposes a bond quantum, calculated in
accordance with the criteria specified in conditions 10.1A and 10.2. The consent
holder shall annually review this report, amend as hecessary, and forward the
revised report to the Councils at least two months prior to the anniversary date of the
bond

10,6 The amount of the bond shall be fixed by the Councils prior to the exercise of this

consent, and every anniversary thereafter. The consent holder shall be advised in
wilting at least one month prior to the review date of the amount of the rehabilitatlon
bond.

10.6A The amount of the bond referred fo in condition $0.5A of this consent shalt be fixgd
by the Councils prior to the eommencement of the tyre disposal operation, and the
full bond covering all activies on site shall be fixed by the Councils every
anniversary thereafter. The consent holder shall be advised in wiiting at least one
month prior to the review date of the amount of the rehabilitation bond

10,7 Should the consent holder nct agres with the amount of the hond fixed by the Couheils

then the matter shall be referred to arbitration in accordance with the provisions of the
Arbitration Act 1998, Arbitration shall be commenced by wriften notice by the consent
holder fo the Councils advising that the amount of the rehabilitation bond Is disputed,
such notice to be given by the consent holder within two weeks of notification of the
amount of the rehabilitation bond. If the parties cannot agree upon an arbitrator within
a week of receiving the notice from the consent holder, then an arbifrator shall be
appointed by the President of the Institufion of Professional Engineers of New
Zealand, . Such arbitrator shall give an award in writing within 30 days after his or her
“appointment, unless {he consent holder and the Councils agree that time shall be
- .extehded. The parties shall bear their own costs in connection with the arbitration. In
- -all other respects, the provisions of the Arbitration Act 1996 shall apply. Pending the
_outcome Gf that arblfration, and subject to condition 10.7, the existing bond shall
continue in force. That sum shall be adjusted in accordance with the arbitration
determinationh.
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10 if the declslon of the arbifrator is not made avallable by the 30th day referred to above,
then the amount of the hond shall be the sum fixed by the Counciis, until such time as
the arbitrator does make his/her decision. At that sfage the new amount shall apply.
The consent holder shall not place further refuse at the site if the variafion of the
existing hond or new bond is not provided in accordance with this condition.

10.9 if, on annual review, the amount of the bond to be provided by the consent holder is
greater than the sum secured by the current bond, then within one month of the
consent holder being given writfen notice of the new amount to be secured by the
bond, the consent holder and the guarantor shall execute and lodge with the Councils
a variation of the existing hond or a new bond for the amount fixed on review by the
Councils. No further waste shall be placed at the site if the variation of the existing
bond or new bond fs not provided in accordance with this condition, '

10.10 The bond may be varied, cancelled, or renewed at any time by agreement between
the consent holder and the Counclls.

10.11 The bond shall be released on completion of closure of the site, as defined above.
10.12 All costs relating to the bond shall be paid by the consent holder,

Site Access

11. The consent holder shall, at all reasonable times, provide access o the site for officets
or agenis of the Councils and its equipment for the purposes of monitoting compliance
with the conditions of this consent. The consent holder shall allow these people to
undertake excavations, surveys, sampling and other activities necessary fo determine
compliance and to assess the effects of the actlvities.

Sampling

12. All sample analyses shall be undertaken in accordance with the methods detailed in the
latest edition of "Standard Methods For The Examination OF Water And Waste Water”,
by AP.HA. and AWW.A. and W.EF. and any subsequent updates; or any other
method approved in advance by the Waikato Regional Council.

Sampling shall be undertaken under appropriate protocols, including on-gite filiration
and preservation of samples for soluble metals analysis, to the satisfaction of the

Woaikato Regional Council,

Sampling shall be undertaken by individuals who are suitably experienced and irained
and who are approved by the Waikafo Regional Councll.

Reviews

13. The Walkaio Regional Council may, within six months of the implementation of any
relevant new government regulations, policies, standards or guidelines with respect to
air or water guality, construction and demolition waste landfills or cleanfills, and end of
life tyre disposal facilities, serve notice on the consent holder under section 128 of the
Resource Management Act, of its intention fo review the conditions of this consent, for
the purpose of Identifying if any changes are required 1o this consent fo take account of

i fhese new matters.

. ‘C_t)s‘ts réfating to the above review shall be borne by the consent holder.

Cb
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14. The Waikato Regional Council may, within the three month period beginning 30
September 2004 and every third year thereafter, seyve notice on the consent holder under
section 128 of the Resource Management Act 1991, of its intention fo review the
conditions of this resource consent for the following purposes:

(i) to review the effecliveness of the conditions of this resource consent in avoiding, or
mitigating, any adverse effects on the environment from the operation and, if
considered appropriate by the Walkaio Regional Council, to avoid, remedy or
mitigate such effects by way of further or amended conditions; and/or

{ii} if necessary and appropriate, fo require the holder of this resource consent fo adopt
the best practicable option to remove, or reduce, adverse effects on the environment
resuiting from the exercise of this consent; and/or

(iiiy review the monitoting requirements in ight of the results obtained from moniioring in
preceding years, andfor _

_(lv) if necessary and appropriate, io review the appropriateness of conditions, in the
event that new natlonal regulations, standards, policles, or guidelines are developed
that are relevant to this consent, and/or

(v) if necessary and appropriate, to review the appropriateness of conditions, In the
event of new policies, objectives or rules in a Wajkato Regional Council Plan or
Policy Statement.

Costs associaied with any review shall be borne by the consent holder.

Administration

18. The consent holder shall pay to the Waikato Regichal Council any administrative charge
fixed in accordance with section 38 of the Resource Management Act 1991, or any

charge prescribed in accordance with regulations made under section 360 of the
Resource Management Act.
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Schedule 3 - Compliance Limits and Trigger Levels

Analyte Units Trigger Level |Compliance Level
pH 65>x>9.0 65>x>8.0
Dissolved Oxygen 98<x <105% 98< x <105%
Electrical Conductivity (lalce Inlef) mS/m 200
Electrical Gonductivity mS/m 63 02/05/08

70
Total Alkalinity mg CaCosfl 200
Total Suspended Solids mg/l 70 1007
Ammeniacal Nilrogen mg N/ 0.63 0.2
Nitrate Nirogen mgf .0.49 0.7
Chlorlde mgfl 50 230
Sulphate mgHl 210 300
Total Sulphide mgfi 0.0014 0.002
Calcium maft 105 150
Magnesium mg/l 175 25
Potassium mg/l 10.5 15
Sodium mg/l 35 50
Total Dissolved Solids mgit 315 460
Total Aluminium mgt 0.0385 0.055
Total Arsenic mgfl 0.0168 0.024
Total Boron mgfl 1.75 25
Hexavalent Chromium® mg/l 0,00805 0.0118
Chromium 1} mgfl 0.0826 0.118
Total Copper” mgf 0.00378 0.0054
Total Iron” mg/l 0.7 1
Total Lead” mg/| 0.0175 0.025
Total Manganese mg/l 1.33 1.9
Total Nickel” maglt 0.0294 0.042
Total Zinc® mgfl 0.02142 0.0308
Notes:
1 100 ma/l or <10% change in suspended solids concentration in receiving water

2 Copper; Chromium, Lead, Nickel and Zine to be corrected for Hardness. Flgures shown are at
hardness of 146.6 mg/l. Limits fo be corrected for hardness and compared io ANZECC (2000)
guidelines based on 95% protection level

3, All concenfrations expressed as foials.
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Pursuant to sections 104, 104B and 108 of the Resource Management Act 1991 the Waikato
District Council grants land use consent to establish and operate a municipal solid waste landfill at
1158 Rotowaro Road, Glen Aftan, on Lot 6 DP 427961 compromised in Certificate of Title

510520, as a Discrationary Activity, subject to the following conditions:

Attachment (1) (g)

Wailcato District Council Resource Consent

General

1.

The municipal solid waste landfill construction and operation shall be carried out in general
accordance with the following information provided for the resource consent application
{LUC 0238/12), received by Wailato District Council on 29 October 2012, and further
information, except as amended at the hearing in October 2013, or by the conditions of this

consent.

a) the application document titled "Assessment of Environmental Effects — Puke Coal
Limited Proposed Municipal Solid Waste Landfill”, prepared by URS New Zealand Ltd,

dated 19 October 2012;

b) further information to Waikato District Council — letter and attachments from URS New
Zealand Ltd, dated 15 February 2013 and Hegley Acoustics Consultants letter dated

5 September 2013 titled Puke Coal Compliance Monitoring;

¢} further information to Whailiate Regional Council — letter and attachments from URS
New Zealand Ltd, dated 21 February 2013 and 22 August 2013; and

d) the following concept drawings:

DRAWING NO, DRAWING TIiTLE REVISION
42045680-C-000 Cover Sheet -
42045680-C-001 Site Plan B
47045680-C-002 (General Arrangement and Surface Water C

Controls
42045680-C-003 Leachate Drainage B
42045680-C-004 Groundwater Management B
42045680-C-005 Finished Surface Plan ] B
42045680-C-006 Finished Surface and Gas Collection B
42045680-C.007 Landfill Long Section [o
42045680-C-008 ~ | Landfill Eastern Cross Section B
42045680-C-00% Landfill Western Cross Section B
42045680-C-010 Leachate Sump and Toe Bund Detail Prior to B
Closure of Last Cell
42045680-C-01 | Leachate Sump and Toe Bund Detail at Closure B
| 42045680-C-012 Northern and Southern Highwall Liner Detail C
42045680-C-013 Treatment of Existing Mine Adits on Southern C
N R Highwall
42045680-C-014 Connection of Upper Liner Bench to Lower C
i Liner Bench

* | 45645680-C-015 Inferred Fault Treatment Detall D
C

Typlcal Details

“47045680iC-016
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DRAWING NO, | DRAWING TITLE REVISION

42045680-C-017 Gas Well Detail C

42045680-C-018 Longsection (West-East) Site Geology Proposed C
fandfill

42045680-C-019 Treatment of Mine Workings Under Landfili C
Footprint

42045680-C-020 Borehole Location Plan A

42045680-C-02 1 Hydrogeclogy A

42045680-C-022 Engineering Geology Site Observation Map B

42045680-C-023 Existing Site Geology Plan C

Figure 8 Landscape Mitigation Plan prepared by Boffa A
Miskell

The municipal solid waste landfill development includes all activities proposed under the
application including vegetation removal, overburden removal, construction of ancillary

buildings and site rehabilitation,

The consent holder shall notify the Waikato District Council's Team Leader Monitoring in
writing a minimum of ten working days prior to its intention to commence the following:

a) the lodgement of any initial management plans required to be submitted to Council under
the conditions of this consent;

b) the commencement of activities associated with site preparations for the construction of
the fandfill finer; and

¢) the commencement of the receipt of municipal solid waste,

The placement of municipal solid waste material authorised by this consent shall not occup
outside of the area demonstrated in Drawing 42045680-C-002, Revision C, titled General

Arrangement and Surface Water Controls.

As a result of the placement of refuse and cover material at this site the final contours of the
filled ares, following settlement, shall not exceed those shown in Drawings 42045680-C-007,
Revision C titled Landfill Long Section, 42045680-C-008 Revision B titled Landfill Eastern
Cross Section, and 42045680-C-009 Revision B titled Landfilf Western Cross Section.

The volume of refuse authorised by this consent is that volume contained within the design
void of up to 8 million cubic metres, including the HDPE liner and the final cap, within the
contours shown on Plan 42045680-C-005, Revision B, titled Finished Surface Plan, and as

. measured at the time of completion of the cap.

Site Management

B.

The consent. holder shall retain an appropriately experienced Landfill Manager to supervise
the operation of the landfill operations on the site, The consent holder must inform the Team

';_Leader Monitaring of the Landfill Manager's name, experience and how they can be

.. Should that person(s} change during the term of this resource consent, the

L consent holder must fmmediately inform the Waikato District Council's Team Leader

F ";;Momtormg and shall also give written notice to the Wailkato District Council's Team Leader

i ‘Monrtm mg of the new Landfill Manager's name, experience and how they can be contacted.
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10.

11,

i2.

13.

For the purpose of this condition an appropriately experienced landfill Manager means a
person who holds at minimum NZCE (or equivalent qualification) and has prior work
experience which includes:

e Heavy earthworks construction
o Solid waste handling

o Environmental/consent compliance experience

The consent holder shall ensure all key staff and contractors are made aware of the
conditions of this consent and the detail of the approved Landfill Management and Operations

Plan,

The site shall not be open to the general public for the receipt of municipal solid waste (i.e.
no private vehicles), All defiveries shal] be via approved contractors.

The total load of municipal solid waste transported to the site (including construction and
demalition waste) shall be no more than 250,000 cubic metres of municipal solid waste per
annum (compacted volume). The consent holder shall demonstrate compliance with this
condition in the Asinual Performance Report.

The consent holder shall erect and maintain 20 kph maxdmum speed signs along the site
access road and internal roads and ensure that these vehicle speed restrictions are complied
with at all times.

Prior to commencement of any worles associated with the municipal solid waste landfill, the
consent holder must install a weather monitoring station. The weather monitoring station
shall be positioned as far away from existing buildings and trees as possibie, with the final
location confirmed in the Landfill Management and Operations Plan, The weather monitoring
station shall be retained throughout the duration of the operational phase of the landfill.

No signs are permitted as part of this proposal unless provided for as a permitted activity
within the District Plan or a separate resource consent application with all necessary
information is submitted and approved.

The consent holder shall provide Wailato District Council’s Team Leader Monitoring with a
site plan showing the location, dimensions and elevations of the gas treatment station prior to
the lodgement of a building consent application for that building.

Landfill Management and Operations Plan

14.

Three months prior to the commencement of any works associated with this consent
(including site preparation works), and following the steps outlined in conditlons 17-19, the
consent holder shall prepare and submit to the Waikato District Council's Team Leader

. Monitoring a Landfill Management: and Operations Plan.

. The-objective of the Landfill Management and Operations Plan is to combine and collate all

‘ mapagement practices and pracedures to be implemented on the site to achieve compliance

RR
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15.

16.

with the conditions of this consent, and to minimise the potential for nuisances and adverse
effects from the operation of the landfill.

The Landfill Management and Operations Plan must be approved In writing by the Wailato
District. Council's General Manager Customer Support, acting In a technical certification
capacity, prior to the coinmencement of any works associated with this consent (including
site preparation works)._ For the aveidance of doubt. the Wailato District Councjl is only
required to review and approve those matters in the Landfill Management and Operations
Plan _which_are within_thelr jurisdiction, which shall exclude those matters specified in

condition 16(g), 16{h}. 16(i}, 16{ld, 16{u)and {6

To achieve the objective specified in condition I4, the Landfill Management and Operations
Plan shall include details on management, operations and monitoring procedures, and
methodologies . and contingency plans necessary to comply with the conditions of this
consent, It shall include, but not be limited to, the following matters:

2) the Landfill Worls Design and Management Plan required by condition 25;

b} procedures associated with the acceptance of municipal solid waste and prohibited
wastes,

¢} landfill design parameters;

d) details of landfifl operations (L.e. earthworks, site preparation, landfill finer and side wall
constriction, procedures for the control of the site and tipping face, the placement of
waste, waste compaction, and daily cover (including procedures for the selection of cover
-materials or alternatively a prescriptive list of materials that will be used, and the
thickness of daily cover material), water control, landfill gas control and leachate control);

e) the sequential staging of the landfill and closure of the landfill; ‘

f) procedures for mapping the location of speciat waste burials

g) management procedures to identify the presence (or otherwise) of flooded mine
workings that may be exposed as well as assessment and implementation of appropriate
dewatering and disposal procedures if required

h} management procedures for the control of perched leachate layers

i} routine maintenance procedures to be undertaken on the leachate and gas collection
systems, including procedures for cleaning the leachate collection pipes

i) an erosion and sediment controf plan

k) management and monitoring practices for the collection and disposal of leachate and
landfill gas;

I} management and monitoring procedures for the conirol of odour;

m) management and mitigation practices, including monitoring, to control nuisance effects
from noise, birds, vermin and fitter;

n) management and monitoring procedures for the control of dust;

o) the specific location of the continuous dust monitor for measuring dust emissions and the
specific location of the weather monitoring station.

p) procedures for the management of traffic volumes in accordance with the conditions of
this consent including methods of monitoring and reporting compliance with the
conditions of this consent;

..q) parking, manoeuvring and loading arrangements to ensure queuing and loading space is

. available and to avoid any effects from parking or queting at the entrance;
)} procedures and methods to control the speed limit on the sits;

"s) driver behaviour guidelines to be included in contracts involving regular hauliers over one

roonth duration to cover debris, covered [oads and safety briefing.

an




17.

18.

19,

20,

21,

t) procedures to manage any debris spillage onto Rotowaro Road caused by trucks exiting
or entering the site;

u) spill prevention and response protocols;

v) an accidental discovery protocol;

w) specific management procedures for the control and management of any landfill fires,
including details of the firefighting equipment to be kept on site to extinguish fire of a
general or chemical nature; and

%) ata minimum, requirements for instalfation of primary litter fences for each stage of the

landfill te a minimum height of 6m on the predominant downwind side as fixed location

fences. The LMP shall also include requirement for the use of secondary litter fences toa

minimum height of 2m, being mebile fances and able to be relocated as required to ’

provide g litter hatiier as elose as practicable downwind of the active worldng face.
y) other actions necessary to cornply with the requirements of this resource consent.

Prior to the Landfill Management and Operations Plan being subrnitted to Waikato District
Council for its certification, the Landfil Management and Operations Plan and subsequent
reviews of the Landfill Management and Operations Plan (pursuant to condition 22), shall be
certified by a sultably experienced and qualified expert to confirm that activities undertaken in
accordance with the Landfill Management and Operations Plan will achieve compliance with
the relevant consent conditions.

Prior to the certification by the suitably experienced and qualified expert under condition 17
the consent holder shall provide to the expert a record of input and feedback from the
Community Liaison Group, established in condition 71 for the expert to consider.

Prior to submitting the Landfill Management and Operations Plan in accordance with
condition 14, and prior to the review, and any amendments to the Landfili Management and
Operations Plan in accordance with condition 22, the consent holder shall provide an
opportunity for the Community Liaison Group tor

a) provide written input and feedbaclk into the initial preparation or any subsequent review
of the Plan. In the event that no written input and feedback is received from the
Community Liaison Group within 15 working days of their receipt of the initial draft of
the Landfill Management and Operations Plan or within 10 worlking days in relation to

any subsequent review of the Landfill Management and Operations Flan then the consent,

holder shall be deemed to have complied with this condition; and

b) review and discuss the results of all momtormg and reports as required by the conditions
of this consent.

In the event that no Community- Liaison Group is formed pursuant to conditions 71 and 72
or that group is disestablished as provided for in condition 79 then the obligations of
condition {2 shall not apply.

Subject to any other conditions of this consent, the consent holder must exercise this
consent in accordance with the approved Landfill Management and Operations Plan. Any

subsequent changes to the Landfill Management and Operations Plan must only be made with
the’ whitten approval of the Waikato District Council's Team Leader Monitoring. In the event. -

of conflict. or inconsistency between the conditions of this consent and the provisions of the

" ‘Landfill-Management and Operations Plan, then the conditions of this consent shall prevail.




22.

23.

24,

The Landfill Management and Operations Flan shall be reviewed and updated at least once
every two (2} years by the consent holder and may be amended accordingly to take into
account any changes required. The review of the Landfill Management and QOperations Plan
shall assess whether management practices are resulting in compliance with the conditions of
this consent, and whether the objective of the Landfill Management and Operations Plan is
being met through the actions and methods undertaken. The review shall result in
amendments that are necessary to better achieve the objective of the Landfilt Management

and Operations Plan.

Advisory Note: Where changes are made to the Landfill Management and Operations Plan
Councif's preference is that these are done as track changes or highfighted and version control is
added to the document. An electronic version of the amended Landfilt Management and Operations
Plan shall also be provided to Council’s Team Leader Monitoring.

A copy of the latest Version of the Landfill Management and Operations Plan shall be kept on
site at all times and all key personnel shall be made aware of the Landfill Management and

Operations Plan’s contents.

Where changes to the Landfill Management and Operations Plan are made the copy held on
site shall be updated within five (5) working days of any amendments being accepted by the
Wailate District Council. The Landfill Management and Operations Plan shall be produced
(electronic or paper form) without unreasonable delay upon request by an authorised officer
of the Waileato District Council.

Landfill Worls Design and Management Flan

25.

The consent holder shall prepare a Landfill Worls Design and Management Plan, that shall

include, but not: be limited to: .

a} the staging of works planned and the description of works in each stage including site
plans;

b) an outline of the engineering controls, supervision and certification that will be applied to
each stage;

c) an outline of the methods of determining site specific design parameters and stability
analysis design procedures that will be used for each stage;

d) details of silt control, methods of controlling surface erosion and stormwater
managerment; and .

e) detalls of the certification that will be adopted for design, design review, construction and
construction review; and

f) details of any consent conditicns from the Regional Council consents that relate to the
overall design, design certification and management of the landfill.

The consent holder shall engage chartered professional engineers with geotechnical and civil
engineering experfence to direct and supervise any additional investigations, undertake design,

"« - deslgn peer review, construction supervision and to certify the construction of all works in

accordance with the procedures set aut in the Landfill Works Design and Management Plan.

;'l"he design peer review resources engaged by the consent holder shall be agreed in writing by

ig -Warkato District Council's General Manager Customer Support,




27. The consent holder shall provide the Walkato District Council's General Manager Customer
Support with a copy of the Erosion and Sediment Control Plan approved by the Waikato
Regional Council within one (l) week of this approval being provided by the Waikato
Regional Council.

Stages

28. {a) Prior to the commencement of each stage development, the consent holder shall
submit a concept Rehabilitation and Aftercare Plan to the Wailato District Council for
acceptance in writing. That Plan shall describe the key aspects of closure and
rehabilitation that will be implemented should the site close permanently at the
cotmpletion of the proposed stage.

(b)__ At least twelve months prior to landfill operations ceasing on this site, the consent
holder shall provide to Wailato District Council a detailed Rehabilitation and Aftercare
Plan, for acceptance in writing. This plan shall be prepared after consultation with the
owners of the site, the owners of adjacent properties and the Waikato Regional
Council. The plan shall address at least the following issues:

(i} ___land ownership and liability for contamination
(ii)__ responsibllities for aftercare

(iii} _final contours

{iv) __capping and re-vegetation

(v} __maintenance of the landfill cap to prevent cracking and ponding of stormwater

{vi) __management of land uses to prevent contamination of surface water runoff by
sediment or nutrlents

(vii} _operation and maintenance of leachate management systems

{viii) _operation and maintenance of landfill gas management systems

{ix)__ongoing monitoring, including groundwater, surfece water, landfill gas and site
capping; and

£ funding of aftercare.

Following acceptance of the proposal, the consent holder shall implement thé Plan to the

satisfaction of the Wailato District Council,_For, the avoidance of doubt, the WDC is only
required to_approve those matters in the concept and detailed Rehabilitation and
Aftercare Plans which are within its jurisdiction, which shall exclude those matters
spegified in Condition 28(b){y). {vi), (vii), (viii) and (ix)) for_both_the concept and detailed

plan.

29,  Unless written approvai is obtgined from all Qroper_tx owners and occup_lers between 164238

Hangapipi Road, Pri :
PewCrthe consent holder shall {' rst complete Cells B and C (or Cel]s G and H lf an lnltla[

inter-cloclwise rotation is commenced) prior to the use of Cell A and Cell F as shown on

Drawmg 42045680-C-002 Rev:C.. If during the 24 months prior to completion of filling-and
; e&ppmg—of ehese—ee!!s—eeﬁs—ﬁ—aﬂd Cell C (or Cel S—G-aﬁé H if an initial counter-cloclm[
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30,—Prior-te-commendng-GCell-D-{or-Cell--f-an-initial-counter-cloclewiseretationis-commeneced)
Ceupei-may-review-this-conrsent-under—section—18-of the-RMAfor—the—purpose-of-setting

additional-conditionsif-validated-odour-complaints-have-eceurred-as-indieated-underconditon

between [64-238 Hangapipi Road (whose written approval has not been given) validates
incidents of ohjectionable or offensive odour arising directly fremr-er-from activities in
association with Cells B and C {or Cells G and H if an initial counter-cloclyyise rotation is

commenced)-these-colis-inth rFlor-to-comp ast-of thetwo-respeetive
eells{ie—cither-G-or-H), then Cells Aand F shall not be used for MSW landfilling unless or

until written approval fs obtained for so ‘doing from all affected-property owners_ and

occupiers between |64-238 en-Hangapipi Road and js provided to Wailato District Council,
For the avoidance of doubt nothing in this condition shali prevent the consent holder from

using Cells A and F:

(Y for the placement of construction and demolition waste; and
(if)__for the placement, of MSVV waste if the written approval of all property owners and

occupiers between 164-238 Hangapipi Road is provided to the Wailato District Council: or

(ii) _ for the placement of MSW waste once Cells B and C (or Cells G and H) have bean

completed without any validated odouy incidents at the boundary with properties between
64.238 on Hangapipi Road (whose written approval has not been given) during the

24 months prior to completion of Cell C {or Cell H if an initial counter-clockwise rotation is

commenced),

Advice Notes

1. _For the oses of assessing compliance with this condition, the Whailaato District
Council shall take advice from Waikato Regional Council as to whether there has been

any validated odour incidents during the 24 months prior to completion of Cell C {or
ith

if an initlal counter-cloclwise rotation is commenced) at the boundal

Cal
properties between 164-238 Hangapipi Road (whose written approval has not been

given).

2. _ For the purpgses of this condjtion "completion of a Cell” or to "complete 3 Cell” means
that it has bgen filled 1o such an extent, that no further M3V can be plaged in the Cel
but may not include final cover,

29

Hours of Operation

31,

32.

The hours of operation for the municipal solid waste landfill shall be as follows:

a} Access to the landfill shall be permitted only between the hours of 7.00am and 4.00pm

Mondzy to Saturday inclusive.

b) On site works at the landfill shall be permitted only between the hours of 7.00am and

6.00pm Monday to Saturday inclusive.

No activities associated with the municipal solid waste landfill shall be undertaken outside of
. these hours, or on Sundays or Public Holidays.




MNoise

33.

34,

35.

36.

37.

All activities which are the subject of this consent, including transport of refuse on the site,
placement of refuse on the site, covering of refuse and stripping or placement of top solil, in
combination with other authorised activities on the site, shall be conducted to ensure that
noise levels at or within the notional boundary of any dwelling (not owned by the Applicant)
does not exceed the following limits:

e Monday — Friday, 7.00am to 7.00pm and Saturday’s 7.00am to 6.00pm 50dBA Lo; and
o At all other times, including Public Holidays, 40dBA Lo

Advisory Note: The notional boundary is defined as a line 20m from the facade of any rural
dwelling or the legal boundary where this is dloser to the dwelling.

Noise levels must be measured and assessed in accordance with the requirements of New
Zealand Standards NZS 6801: 1991 Measurement of Sound and NZS 6802 199! Assessment

of Environmental Sound

The consent holder shall at twelve monthly intervals during the first two years of municipal
solid waste landfill operation and thereafter when directed in writing by the Council:

a) undertake noise measurements to demonstrate compliance with condition 33 in
accordance with New Zealand Standards 6801: 1991 Measurement of Sound and NZS
6B802: 1991 Assessment of Environmental Sound;

b) ali worl shall be carried out by a suitable approved acoustician agreed between Council
and the consent holder; and

c) all noise measurements shall be provided to Council within one month of its collection,

Where the monitoring of nolse levels under condition 34 demonstrates a non-compliance
with condition 33, the consent holder shall tzke action within five (5) working days to ensure
that compliance is achieved and shall report to the Waikato District Council's Enforcement
Officer for the site, the mitigation actions implemented. Following implementation of such
mitigation measures a further noise level survey shall be undertaken confirming that
compliance with the relevant criteria has been achieved, and those results forwarded to the
Wallato District Council’s Enforcement Officer for the site.

All equipment. used on site for landfill operations shall be well maintained and fitted with
effective mufflers at all times. -

The consent holder shall adopt the best practicable option to ensure that the emission of
noise does not exceed a reasonable level.

Roading and Transport

- 3B,
.7 activities on the site shall not use Hangapipi Road or Glen Road. All access to the site is
- ‘restricted to the existing single access of Rotowaro Road.

The consent holder shall ensure that heavy vehicle movements associated with all consented

Tﬁe." consent holder shall ensure that heavy vehicle movements to and from the site in
"+ association with all consented activities on the site shall not exceed 164 heavy vehicles per

aA
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40,

41.

42.

day {i.e. 82 heavy vehicles entering and 82 leaving per day) averaged over a month but
excluding Sundays and public holidays. -

A heavy vehicle is a vehicle with a gross vehicle mass of more than 3500 kg (Land Transport
Rule: Heavy Vehicles 2004, Published: 01 Apr 2005).

This condition supersedes any previous limits on combined total vehicle movements set out
in any previous resource consents for the site provided that the daily maximum and
maximum quantities for each consented activity, as set out in the following table, shall not be
exceeded and provided that the combined total of movements from all activities on the site

does not exceed 164 heavy vehicles per day.

Consent Number

Activity

Maximum Heavy’
Vehicles

Maximum
Quantities

690004

Original coal mining
area, cleanfil, C&D
landfil and
importation of soif

62 vehicles
movements per day
averaged over a
month

{850 tonnes coal
per  year  and

130,000 cubic
metres cleanfill per
year

LUCO46/05

End of life tyre
disposal

6 vehicle movements
per day

43,632 cubic metres
in total

LLJC0087/10.01

Coal mine expansion

60 movement per
day

600 tonnes per day,
or [80,000 tonnes

per calendar year
with an overall total
extraction volume

of 70,000 tonnes
LUC0238/12 MSW landfili -84 movements per |8 million  cubic
day metres’

Prior to the commencement of this consent the consent holder shall either:

a) undertake localised pavement, widening at two bends east of the site along Rotowaro
Road as set out in Section 5.2 of the Trafflc Impact Review prepared by Gray Matter | td;

]

l

¢
b) pay the Waikato District Council $10,000, being a contribution to such worls.

If the consent holder proposes to undertake the works set out in condition 40(a) then the
design details of these works shall be submitted to Waikato District Council's Roading
Planning Manager for approval prior to any works taking place, The works shall also be
completed to the satisfaction of the Waikato District Council's Roading Planning Manager.

Prior to the commencement of this consent, the consent holder shall undertake vegetation
control (i.e. trimfcut back the existing grassivegetation) to the south-western side of
Rotowarc Road affecting visibility from the site’s entrances, to ensure an unimpeded sight
distance is achieved, This works shall be completed to the satisfaction of the Waikato
District Council’s General Team Leader Monitoring.

O
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43.

44,

45,

46,

47,

48.

The consent holder shall undertake regular vegetation control (s a. trim/cut back the existing
Vegetatlon) to the south-western side of Rotowaro Road to ensure an unimpeded sight
distance is achieved. This works shall be completed to the satisfaction of the VWailato
District Council’s General Team Leader Monitoring.

The consent holder shall ensure that a minimum of 25 spaces and sufficlent ansite parking
areas are provided for all vehicles associated the overal] operation of the whole site. The
parking and circulation areas shall be well maintained to an all-weather surface, which is not
required to be a sealed surface, to the satisfaction of the Wailato District Council's General
Teamn Leader Monitoring.

The consent holder shall maintain the site access roading in a sound condition to the
satisfaction of the Waikato District Council's General Roading Planning Manager.

The consent holder shall ensure that any debris spillage onto Rotowaro Road or the right of
way as a result of all consented activities on the site shall be removed as scon as practical to
the satisfaction of Waikato District Council's Team Leader Monltoring.

The consent holder shall maintain records of all heavy vehicle movements transporting
material to and from the site and associated quantities (in cubic metres and tonnes) and
submit those records on a twelve monthly basis. The report format shall be approved by the
Wailato District Council’s Team Leader Menitoring prior to the first report being submitted.

The consent holder shall pay the Wailato District Council 2 heavy vehicle impact fee of
$0.08+L per tonne of municipal solid waste transported to the landfill site. The following
additional provisions shall apply:

a) the heavy vehicle impact fee shall be paid annuzlly in arrears commencing one year from
the commencement of this consent; and

b) the cost pér tonne may be reviewed annually and updated for cost increases against the
Construction Cost Index or similar to allow for inflation.

Dust and Cdour

49,

The consent holder shall ensure that no particulate matter or odour resulting from activities
authorised by this resource consent causes an objectionable or offensive effect beyond the
boundary of the site (Lot 6 DP 427961) and other sites owned by the consent holder.

Advisory Note: For the purpose of this condition, the Waikato District Council will consider an
effect that is objectionable or offensive to have occurred if any appropriately experienced officer of
the Waikato District Council deems so after having regard to:

3 The frequency, intensity, duration, amount, effect and location of the suspended or deposited
particulate matter or odour; and/for

i, Recelpt of complaints from neighbours or the public; andfor

i, Relevant written advice or a report from an Environmental Health Officer of a territorial

authority or health authority.

Should an emission of particulate matter or odour occur that has an objectionable or
ioffehsive effect, the consent holder shall inform the Waikato District Council within 48 hours




o,

51,

of the incident and provide a written report to the Waikato District Council within five days
of belng notified of the incident. The report shall specify:

a) the cause or likely cause of the event and any factors that influenced its severity;

b) the nature and timing of any measures jmplemented by the consent holder to avoid,
remedy or mitigate any adverse effects; and

c) the steps to be taken in the future to prevent recurrence of similar events.

The consent holder shall ensure that refuse is covered at the end of each working day with a
minimum  150mm of soil or other material approved in the Landfill Management and

Operations Plan.

Landscaping

52,

53,

54,

. 555

The consent holdet shall maintain the existing vegetation along the site’s boundary with 204
Hangapipi Road (Lot | DP 16173) and 214 Hangapipl Road (Lot 2 DP 16173) until such time
as the landfill is remediated and is closed. Any gaps in this existing planting that occur over
the life of the landfill shall be filled and any dead, diseased or damaged planting is to be
replaced as soon as practicable with appropriate screening plants.

Prior to earthworles on the municipal solid waste landfill site exceeding RL170m, the consent.

holder shall submit & detailed landscape Rehabilitation Plan for the site to Waikato District

Council's Team Leader Monitoring. The plan/s shall detail how the potential landscape effects

of the landfili will be successfully mitigated and shall incorporate the following:

a) Contours for the completed fandform that reflect the natural topographical features
existing in the surrounding landscape and respond to the wider landscape context, The
contours shall have a naturalised variation to avoid any perceived engineering linearity of
the slope faces. Contours shall be shown at no greater than | metre intervals,

b) Landscape planting that responds to the proposed landforim shape and consists of small
native or exotic woodiots, shelterbelts, and amenity/shelter trees consisting of either
native or exotic species.

c) Appropriate linkages between the landscape rehabilitation works andfor plans for other
consented activities across the wider site.

d) An implementation schedule detailing the anticipated timing of operations, which shall be
updated and approved by Council prior to the undertaking of any planting on the site.

The consent holder shall plant visual mitigation planting in accordance with the landscape
mitigation plnting plan (Boffa Miskell, Figure 8: Landscape Mitigation Plan, Revision A, dated
18 October 2013), prior to the landfill reaching a height of RL150m, to allow for this planting
to become established before the landfill becomes visible from the residence at

130 Rotowaro Road,

. ’-."_’:‘_j‘]],.if-ﬁ‘;\eﬁ;co_ptrof

+"All_vehjcles delivering refuse to the site are to be fully enclosed or covered to prevent the
““éscape of fitter.

]
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56. The consent holder shall undertake weelkly monitoring and-eleanup—of Rotowaro Road
betyveen the intersection with Hangapipt Road and the site access and, should a litter problem

arise en route to the site due to litter falling or being blown from vehicles delivering refuse to
the site, the consent holder shall be responsible for the immediate clean up of this litter.

57. If wind blown litter from the landfill finds its way onto adjacent land, the consent holder shall
be responsible at the request of the landowner for the removal of this litter.

58,  Daily patrols of the site shall be carried out by the consent holdel_' to identify and collect: fitter
outside of the landfill footprint. This shall include the site area. immediately inside the
boundary with flegal descrmt:on of the Howlett farm] (“the Howlett Farm”).

58A. - The consent hofder sha!i also conduct d_allv patrols of that part of the Howlett Farm Iocatgd
' he boundary. of he stte to |dem:|fv z_md c__:_ollect w:nd blown itter fram th

588, . _Any gate. in. the boundary. fence between the site and the Howlett Farm_that may be
rectmred ta: enabfe convement access to_the Howletr. Farm for litter removal shal! be

gnstalled b;,: the consent holder

59. The consent holder shall contro! wind blown litter by the erection of litter control fences
arcund the operational portion of the landfill a5 provided for in_the Landfill Management and

A _ eraﬂons_ Plan,

Yermin and Birds

60. The consent holder shall engage a suitebly qualified independent expert to undertake a
vermin and bird survey of the site at intervals of not more than six (6} months for the period
of the landfill operation following the commencement of this consent. The results of this.
survey shall be provided to the Waikato District Council, within two weeks of its completion
in the form of a report that identifies the results and includes any recommendations for
management improvements and/or contingency strategles for the management and contro} of
vermin and birds. The report will be made available to the Community Liaison Group on
request.

61. If the reporting required by condition 60 identifies that management improvements and/or
contingency strategies are required, over and above those contained in the Landfilt
Management and Operations Plan, then the consent holder In consultation with the VWailato
District Council, shall implement those recommendations to the satisfaction of the Wailato
- District Council's Environmental Health Officer.

oR



62. After a minimum of four years of monitoring, the consent holder may apply to Waikato
District Council to amend the frequency of the vermin and bird surveys required under
condition 60 pursuant to section 127 of the RMA.

Hazardous Substances

63. Refuelling, lubrication and mechanical repairs of equipment and storage of hazardous
substances and dangerous goods shall be undertalen in such a manner so as to ensure that
spillages of hazardous substances or dangerous goods onto the land surface or into a
waterbody do not occur. Any accidental discharge of greater than 20 litres shall be reported
immediately to the cansent authority along with details of the steps taken to remedy and/or

mitigate the adverse effects of the discharge.

Avrchaeological and Cultural

G4. The consent holder shall engage the services of a suitably qualified and experienced
archaeoclogist to oversee the works along the southern highwall. The archaeologist will be
required to provided written confirmation to Waikato District Council's General Manager

Customer Support that works along the southern highwall have not adversely impacted the

Colliery Houses archaeological site (SA14/133).

65. The consent holder shall ensure that, should any human remains or archaeclogical items be
exposed while undertaking works on site, the worls in that area will cease immediately. The
MNew Zealand Historic Places Trust, Kaumatua representing the local Tangata Whenua,
Wailato District Council, and in the case of human remains, the New Zealand Police, shall be
informed of the discovery as soon as possible. Work shall not recommence in the affected
area until any necessary statutory authorisations or consents have been obtained.

Advisory Note: The consent holder should note that ol sites dssociated with human activity prior
to [ 900 are protecied under the Historic Places Act 1993 regardless of whether or not the sites ars
recorded or registered, or whether resource or bullding consent has been granted, or whether the
activity is permitted in a Regional or District Plan, or whether the land is desighoted. An authority
must be obtained from the Historic Places Trust in accordance with the Historic Places Act 1993

prior to any work being carried out, This is a legal requirement.

66, An Accidental Discovery Protocol shall be prepared and included in the Landfill Management
and Operatlons Plan, [t shall include procedures to ensure that if wooden, or other artefacts
are found during work that they are recognised and identified as such and that appropriate
steps are immediately undertaken to secure and conserve them, It shall also include matters
to ensure that personnel working on the project are briefed on what to look for and who to
contact should possible artefacts be found, and the consent holder’s obligations under the

Historic Places Act 1993.

Complaints Process

The cohsent holder shall establish and publicise a Jocal telephone number so that members of
the pubhc have a specified and known point of contact to raise any matters that may arise

durmg operation of the landfill.
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68.

69.

The consent holder shall keep and maintain 2 complaints' register for any complaints about
any activities associated with the exercise of this consent received by the consent holder in
relation to traffic, noise, odour, dust, litter or other environmental effects of the activity. The
register shall record, where this information is available, the following:

a) the date, time and duration of the eventfincident that has resulted in a complaint;
b) the location of the complainant when the event/incident was detected;

¢} the nature of the eventfincident {e.g. dust nuisance);

d) the possible cause of the eventfincident;

e) the weather conditions and wind direction at the site when the event/incident allegedly
occurred;

f) any corrective action undertalen by the consent holder in response to the complaint,
including timing of that corrective action; and

g) any other relevant information.

The complaints register shall be available to the Waikato District Council and the Community
Liaison Group at all reasonable times upon request. Complaint’s received by the consent
holder that may imply non-compliance with the conditions of this consent shall be forwarded
to the Whailato District Councll General Manager Customer Support within 48 hours of the
complaint being received.

Community Liaison Group

70,

71.

72,

o i '73.

The consent holder shall undertake ongoing lisison and consultation with Jocal residents
within a radius of 3.0 km of the landfill footprint during the establishment and operation of
the landfill.

To facilitate this, and prior to the lodgement of the Landfill Management and Operations Plan,
the consent holder shall undertake an open, public process to offer local residents and
interested people the opportunity to be part of a Community Liaison Group. The consent
holder shall offer this opportunity to the following parties:

a)  Waikato District Council;

b)  VWaikato Regional Council;

c)  VWaahi Whanui Trust;

d)  Pukemiro School;

e}  Bush Tramway Club Inc;

f) Adjoining landowners; and

g)  Residents of the Pulcemire and Glen Afton settlements (to be represented by two
people from each settlement).

The Community Liaison Group shall be comprised of representatives of those parties
referred to in Condition 71 who elect to take up the opportunity.

:The main purpose of the meetings of the Community Liaison Group is to:

fé\)‘ " enable the consent holder to explain the progress of the various activities associated

. with the fandfill;
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74,

75.

76.

77.

78,

b)  enable the consent holder to facilitate site inspections;

¢)  provide input and feedbaclk into the preparation, implementation, review and adaption
of the Landfill Management and Operations Plap;

d) receive and discuss the results of monitoring and reportmg as required by the
conditions of this consent:

e) discuss and make recommendations to the consent holder regarding any community
conecerns regarding the effacts of the exercise of this consent, including social impacts;

f)  identify and discuss appropriate measures to address issues ralsed including provisions
of further information; and

g)  receive reports on actions taken by the consent holder on any concerns raised.

The consent holder shall provide reasonable administrative and logistical support to facilitate
the functions of the Community Liaison Group including provision of an independent
facilitator to chair the Community Liaison Group meetings if necessary. The extent of the
support to be provided is to be determined in consultation with the Waikato District Council

and Waikato Reglonal Council,

The consent holder shall use its best endeavours to ensure that meetings of the Community
Liaison Group are held for the duration of the consent from the commencement of the

consent:
a) at least once every three (3) months during the establishment of the landfill; and

b} at least once every six {6) months once municipal solid waste is being deposited at the
fandfill (unless the Community Liaison Group determines that meetings shouid be held
less frequently or are no longer required and advises the consent holder, Whailato

District Council and Waikato Regional Council accordingly).

The consent hoider shall inform the Waikato Regional Council and the Waikato District
Council's General Manager Customer Support of any mesting of the Community Liaison
Group a minimum of ten {10) working days in advance of that meeting, :

The consent holder shall ensure that the minutes of the Community Lizison Group meetings
are forwarded to the Community Liaison Group, the Waikato Regional Coundil and the
Waikato District Council's General Manager Customer Support within ten (10) working days

of any meeting being held.

The consent holder shall assist the Community Liaison Group to fulfil its purpose by, ameng

ather things:

a) arranging an appropriate venue in the local area for meetings of the Community Liaison
Group; -

b) appointing one of the consent holder's senior representatives to represent it on the

Community Lidison Group and ensuring at [east one of its representatives attends all of -

the formal meetings of the Community Liaison Group (unless the Community Liaison
Group determines that the consent holder should not be represented on the Group or
does not need to attend a specific meeting and advises the consent holder and Waikato
District Council and YWaikato Regional Council accordingly);
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¢) providing information to the Community Liaison Group abaut progress in relation to the
project, including the environmental effects of the project and compliance with consent

conditions;

d) being prepared to discuss the environmental effects of the landfill, any concerns in
relation to human health and safety, and any complaints from the local community,
including provision of further information and identification of appropriate measures to
address issues raised; and

e) timely provision of all monitoring data collected by the consent holder during the period
between meetings of the Community Liaison Group.

In the event that a Community Lialson Group fails to establish as provided for in condition 71

79.
above or is disestablished at any time, then provided that the consent holder has complied
with counditions 7}, 74, 75 and 78 as may apply, then the relevant requirements of this
consent shall be deemed to be met.
For the avoidance of doubt, the Community Liaison Group will be disestablished when
3 successive meetings attract fewer than 3 of the parties spacified in condition 7!, in addition
to the Whailato Regional Council and Wailkato District Council.

Review

80. Pursuant to section 128 to 131 of the Resource Management Act 991 the VWaikato District

Council may during the month of the second anniversary of the granting of these consents,

and every fifth year thereafter, or upon cessation of landfilling operations at the site serve

notice on the consent holder of its intention to review any or all of the conditions of this
consent for the following purposes:

a) Avoiding, remedying or mitigating any adversa effects on the environment that may arise
from the exercise of the resource consent, in particular the potential adverse
environmental effects in relation to:

(] Site suitability and stability issues;

(i)  Noise and dust from the landfill activity;

(i)  Nuisance issues arising from odour, vermin and birds

(ivy  Amenity issues arising from the operating hours associated with the landfil
activity;

Traffic safety and/or efficiency on Rotowaro Road; and

Pavement effects on Rotowaro Road and other roads affected by the regular

haulage route;

o~ p—
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and if necessary to avoid, remedy or mitigate such effects by way of further or amended
conditions.

b) To address any adverse effect on the environment that has arisen as a result of the
exercise of this consent that was not anticipated at the time of granting this consent,
including addressing any issues arising out of complaints;

c) To review the adequacy of, and necessity for, any of the monitoring programmes or
content of the Landfill Management and Operations Plan that are part of the conditions of

#.-*. this consent; and
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d) To require the consent holder, if necessary and appropriate, to adopt the best practicable
option(s) to avoid, remedy or mitigate any adverse effects on the surrounding
environment from activities directly associated with the municipal solid waste landfilling

operations.

The Waikato District Council will undertake the review in consultation with the consent
holder and the consent holder shall pay the actual and reasonable costs of the review
pursuant to section 36 of the Resource Management Act 1991,

Monitoring and Reporting

81. The consent holder shall pay to the Waikato District Council all actual and reasonable costs
and additional charges in respect of menitoring the conditions of this consent in accordance
with section 36 of the Resource Management Act 1921 in relation to:

a) administration, monitoring and inspection relation to this consent; and

b} charges authorised by regulation.

82. If any breach of the conditions of this consent occurs, the cansent. holder must notify the
Walkato District Council's Team Leader Monitoring within 48 hours of the breach being
discovered, Within seven days of any breach being discovered, the consent holder must
provide written notification and report to the Council with an explanation of the cause of the
breach, the steps which were taken to remedy the breach, and the steps which will be talen
to prevent any further occurrence of the breach.

83. The consent holder shail submit to the Waikato District Council’s Team Leader Monitoring
an Annual Performance Report on the bperation of the landfill including:

) the status of fandfilling operations on the site and work completed during the
preceding year; :
ii) any difficulties which have arisen in the preceding year and measures talen to

address those difficulties; and
iy activitfes proposed for the next year of the landfill operation; and
iv) its record of compliance with the relevant cansents.

The first report shall be submitted by the anniversary of the day on which the consent
holder gives effect to this consent, and annually thereafter unless otherwise agreed in

writing with Wajkato District Council.
- Advice Notes:

A fn accordance with section 125 of the Resource Management Act 1991, the consent shall lapse five
(5) years after the date on which it was granted, unless it has been given effect to before the end of

that beriod.

qutédjdt_NéaEugwqhia the 20t Day of Movember 2013
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SCHEDOLE 1 /g
Annexure B
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“BRG1461917V

Puke Coal Limited — Proposed Municipal Solid Waste (MSW) Landfill
Schedule of Proposed Condition Amendments

Management Plan Approach

{) The conditions will be amended fo require the preparation of management plans which contain more
specific objectives and performance standards so that the management plans can themselves he
enforced as if they were conditions. [n the event of differences or conflict belween a management plan
and other consent conditions, the latter shall prevail.

{il Management plans will be submitted to the relevant consent authority, following input from the
Community Liaison Group and review by the Peer Review Panel, for review and certification that the
plan complies with and meets the requirements of relevant conditions. The consent authorities will not
be acting in an “approval” capacity. The conditions will specify timeframes for submitting management
pfans and receiving a response from the consent authority.

(i} The following management plans will be prepared in relatlon to the MSW fandfill:
{2} Landfill Management and Operations Plan (LMOP);
(b} Landfill Works Besign and Management Plan (LWDMPY),
(c) Erosion and Sediment Control Plan (ESCPY;
(d) Landfill Gas and Odour Management Plan (LGOMPY);
(e} Rehabilitation and Aftercare Plan (RAF); and
{f} Landscape Rehahilitation Plan {L.RP).

Conditions relating to the content of these management plans {particularly the LMOP) will be amended
and expanded to provide express recognition that the plans address all relevant matters set out in the
Centre for Advanced Engineeting (CAE) Landfill Guidelines {including any malters that have not already
been specified in the joint council conditions of consent). In relation to the LMOP, for example,
additional matters will include:

- Health and Safety;
- Site Access / Waste Acceptanca Criteria; and
- Fire Prevention.

{iv} New conditions will be Inserted reguiring the preparation of an overall site management plan
encompassing all consented acliviies undertaken on the Puke Coal site. The purpose of this
management plan will be to!

(a) Identlfy and manage any cumulative adverse environmental effects and risks arising from all
activities concurrently being undertaken on the site (e.g. coal mining and MSW {andfill operations).

(b) Ensure the integrated management of activities, parlicularly where there is the potential for coal
mining and landfill activities to interact with each other,

Waikato Regional Council — Resource Consent 125466 — Discharge up to 8,000,000 cubic mefres of

solid municipal waste fo land

Amendments fo existing conditions as follows:

Condition 13 Amend as follows: “Refuse shall be covered at the end of each working day with a minfmum
of 150mm of soll or other material approved by the Waikato Regional Council, Cover soil shall
contain fess than 10% coal by volume, any coal shall be inferspersed (i.e. there shall be no
‘pockats’ containinq many pieces of coal), and no coal shall be in excess of 50mm_in iis

o largest dimension."

" e
Pmpose Héw cdndltions as Tollows:

.‘.
4

" To pmwde furthera_ spedificity around reducing construction methodelogy risk associated with stability:
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(=) Current landfill cell construction will include preliminary works to prepare the subgrade for
adjacent cells for a distance of not less than 50 metres from the edge of the current cell.

(b} The landfill operator shall take appropriate steps {o stabilise the western high wall prior to
construction of landfill Cells E and J, and stabilise the southern high wall for a distance of
100m in advance of adjoining landfill cells under construction.

Waikato Regional Council — Resource Consent 125467 — Discharge contaminants to air-from a
municipal salid waste landfill

Amendments to existing conditions as follows:

Condition 2  Include an additional advice note which indicates that in determining whether an odour is
offensive or not, the Waikato Regional Council {(WRG) will undertake a FIDOL assessment
and the intensity of odours deemed to be from the landiill should not be greater than 2.
Further if WRC indicates that offensive and ohjectionable odour effects have occurred, then
the landfill manager {(or his designate) will immediately investigate the potential source and
provide a report (within 24 hours) of what caused the odour and what remedial action has
been undertaken fo stop the odour. WRC will reassess the odour within 24 hours and if
unacceptable odour effects are found to persist then refuse placement will cease. Refuse
placement will not resume untii the odour has ceased and WRC is satisfied that remedial
action measures have been effective.

Condition 3  Amend to say that if the survey resulis indicate there are wide spread odour issues, an Odour
Remediation Plan is required to be developed and implemented within 1 month. WRC will
reassess at that time and yefyse placement will cease if the situation remalns unacceptable.

Condition 5 Same as Condition 3, except that predicied off-site odour concentrations shall be less than
two odour units for 99,5 percent of the time.

Condition 9 Expand so that the Landfill Gas and Odour Management Plan (LGOMP) is required to address
additional matters set ouf in the CAE Landfill Guidelines. This would include:

+ Surface emission monitoring procedures;

s  Odour monitoring procedures;

» Specification of the assessment points for the monthly odour surveys;
s Operation of odour control equipment for the leachate storage tainks;

+ A requirement for random inspections of incoming waste, for the purpose of identifying
malodorous or undeclared waste.

¢ Contingency measures for odour such as tankering leachate in the emergency leachate
storage contingency pond off-site as an immediate priority {refer new condition (iif) under
“Waikato Regional Council —~ Resource Consent 125469 — Discharge leachale to ground
from a municipal solid waste landfili").

Congdition 12 Amend such that the installation of landfill gas monitoring probes Is required to be undertaken
prior to the commencement of deposition of waste.

Gondition 13 Amend to specily a timeframe for implementing contingency measures (within 1 month), and
specify the types of contingency measures - e.g. installation of a ‘cut-off french’ {which is
capped and from which gas is then exiracted} or additional gas exlraction wells adjacent to the
monitoring well.,

Condition 14 To correct a typographical error the reference to carbon dicxide (COy) in the third paragraph of
the condition should be amended to refer to carbon monoxide (CO). This is because CO is a
better indicator of the incomplete combustion likely to occur during a landfill fire. A timeframe
for intervention will be specified in the event that moniftoring indicates high concentrations of

.-..CO, and contingency measures for responding to a landfill fire will be required to be
“itnplemented.

Condition 21 " Ameénd to require instantaneous surface monitoring (ISM) during periods when the landfill gas
;5. )| extrattion systern js not operating. Also amend the condition to the effect that the landfill gas
*+ exirdetion system shall not be inoperable for more than 48 hours. In circumstances where the
~ system remains inoperable for more than 48 hours (including for reasons beyond the control of
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the consent holder such as a power outage), the consent hoider shall be required to
demonsirate that refuse placement can continue without contributing to offensive or
objectionable odour. [f this cannot be demonstrated fo the satisfaction of WRC then refuse

placement will cease.

Condition 23 Amend to specify a course of action in the event that any recommendations contained within

the report are not subsequently implemented, for example, refuise placement will cease if this
is_identified as the source of the odour. Amend fo reduce the specified timeframes for
reporting and implementation - four weel time limit for provision of the report (instead of three
months) and three month time limit for implementation (instead of six months). Some flexibitity
is required because particular intervention/remedial measures, such as the purchase and
installation of a new flare, have lead times.

Condition 25 Amend to require that remedial action is undertaken within 48 hours in the event that the

speclfied methane detection threshold is exceeded. If the remedial action proves ineffective
refuse placement will cease. The results of the ISM survey are to be provided to the landfill
manager on the day the monitoring is undertaken.

Condition 26 Amend %o specily that any Issues identified during the walk-over survey shall be remedied

within 48 hotirs, The results of the walk-over survey shall be provided to the landfill manager
on the day the survey is undertaken.

Condition 28 Define “significant odaur” as an odour intensity greater than 2 on the FIDOL. scale. Amend to

specify that the timeframe for implementation of any remedial action is 24 hours, and that if
remedlal action is not undertaken or proves ineffective then refuse placement will cease. The
condition will also be amended to expressly include Hangapipi Road residents in addition to
lhe Pukemiro and Glen Afton communities.

Condition 28 Amend fo include a provision that malodorous wastes will not be accepted or activities such as

remedial works involving excavation into closed partions of the landfill {which could give rise to
malodorous odours) shall not take place in meteorological conditions that could give rise to off-
site adours, for example wind conditions that may affect Hangapipi Road.

Propose new conditions as follows:

(i} Insert a condition requiring the monitoring of any installed gas extraction welis, similar o existing
Cendition 12.

(i) Insert a condition addressing odour effects associated with the storage or fransfer of leachate. Odour
condrol {biofilter) to be fitted to the leachate storage tanks and utilised in the transfer of leachate to
tanker trucks. The biofliter shall be designed, operated and maintained so as to avold off-site odour
effects assoclated with the storage and transfer of leachate.

(ifi) Insert a condition which states

That if a particular aspect of refuse placement is identified {by way of internal odour monitoring) .

as giving rise to odour more than three times in a six month period and any mitigation
implemented has not proved successful, refuse placement will cease untll an effective solution
can be implemented.

During filling of the first landfill cell a comprehensive review of odour management will be
undertaken every six months and submitted to WRC. Any recornmendations identified in the
review shall be implemented within a cne month peried. After 18 months there will be a review

of this requirement,
Prior to landfilling occurring in subsequent cells, an independent review of odour practice and

management will be undertaken. A review report will be submitted to WRC and filling in a
particilar ceil will not commence untit any odour management recommendations have been

im piemented.

Waikato Reglona! Couneil - Resource Consent 125469 -- Discharge leachate fo ground from a

mumcmal sohd waste landfill
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Groundwater quality triggers, intended to be protective of groundwater quality, will be determined following a
period of monitoring prior to placement of waste. The methodology for deriving the trigger levels is statistical,
In that exceedance of trigger levels will indicate a statistically defensible change in groundwater conditions.

As groundwater conditions will vary across the site, and particularly down-gradient of the existing activities in
the footpring, it is impaortant that these trigger levels are developed for each well independently; thus the need

for baseline monitoring.

Monitoring of groundwater wells down-gradient of the landfifll wili provide the information relating to
discharges from the landfill footprint. However, to supplement this information and provide greater surety that
the water quality of the ributary will be protected, the following amendmenis/additions te the consent, in

principal, are proposed:

« Clearer requirement for approval of peer reviewed contingency plan prior to placement of any waste;

« Clearer description of what is reguired within the contingency plan;

+ Provision for more robust moniioring of groundwater quality and it's spatial variability;

« Inclusion of additional mohitoting wells at the siream edge and within potential preferential flow paths
(i.e. fault shear zones);

» Decreased response time {o any changes in groundwater chemistry;

» Introduction of a second tier of action levels, inferred to be protective of the environment and with
expedited action in the event of an exceedance and

« Requirement for riparian planting where practicable,

Amendments to existing conditions as follows:

Condition 3 Amend to require weekly monitoring of leachate levels above the liner {instead of monthly). In
addition, WRC shall be notified within 1 week (instead of 2 weeks) if monitoring indicates that
the leachate head on top of the liner is exceeding 300mm.

Condition 8  Amend the first sentence to read "the consent holder shall monitar hourly, levels at the point of
leachate absiraction at the low point of the base liner”.

Condition 10 Amend to include “any bore e.g. monitoring or recovery bare”.

Condition 11 At each of the 10 groundwater monitoring locations réquired by the condition, both ‘shallow’
and 'deep’ wells will be installed to better assess the potential effects of landfill leachate. This
provides a total of 20 wells in the immediate vicinity of the landfill. Down gradient wells are to
be installed as dual purpose monitoring/interception wells, having larger diameter construction.

(a)

In addition to the moenitoring wells required under Condition 11, another series of
groundwater wells will be required to be installed immediately adjacent to the
unnamed tributary of the Waitawhara Stream to allow assessment of groundwater
quality reporting to the stream. This will allow the migration of contaminants and
potential impacts to stream water quality from groundwater to be better assessed,
as well as allowing the source of potential changes in stream water quality to be
more readily identified (e.g. allows differentiation between stormwater impacts and
groundwater impacts).

Such additionai wells would also allow determination of travel times for groundwater
from the fandfill to the stream and provide information that would be required for

. Tobust contingency actions to be identified (e.g. hydrogeological conditions in the
_ Vvieinity of the stream). :

’ ;The location of the faulfs benesth the landfill footprint will be confirmed and the
+" " potential for these to act as preferential pathways for groundwater flow determined.
" In the event that they may constifute a preferential pathway for groundwater flow, as

BRSTAGIOTAY T ¢
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Candition 13

agreed by the Peer Review Panel, an additional fwo monitoring wells will be
required fo be installed in the shear zone of the fault; one immediately adjacent to
the landfill and a second installed further down gradient, in the vicinity of the
unpamed tributary or the property boundary (whichever is closer). This well pair will
be installed for each fault shear zone identified as constituting a potential
preferential pathway for groundwater flow, as agreed with the Peer Review Panel.

Amend o confirm that groundwater menitoring for the List B parameters shall take place in
April each year.

Condition 14 To refine the identification of risk to the receiving environment and timeliness of response

Condltlon 15

Condition 17

include a second tier of trigger levels (risk based) for groundwater quality, equivalent to 5
times the consented surface water quality criteria, provided in schedule 3 of Resource
Consent 104244, Note that minimum dilution is predicted to be 10 fold on discharge to stream
under base flow conditions. Exceedance of these frigger levels in wells adiacent to the
unnamed tributary or in the downgradient fault (at the point of discharge from the faulls or at
the site boundary, whichever is first) once verified, would trigger expedited implementation of
remedfal measures to mitigate effects on the environment as described in the Contingency
Plan. This would effectively reduce the time for implementation of remedial measures that may
occur as a result of exceedance of the primary trigger levels. Note that the primary trigger
levels indicate a change in conditions, whereas these secondary compliance levels indicative
a potential risk to the receiving environment.

Amend 14(ii), first sentencé, fo read “twice during the following two weeks menths”,

Amend 14(ii}{a) to include notification of WRC within a timeframe of 1 week, and
implemeniation of contingency measuras as described in Contingency Plan.

Amend 14(i){b) to include Peer Review Panel review and reference to the consented surface
water quality compliance levels, as a reference for assessment of environmental importance of
groundwater frigger level exceedance, These measures to be described in more detail in the
Cantingency Plan. Amend the imeframe for reperting any proposed remedial or contingency
measures to WRC to three weeks (instead of within one month),

Amend 14(ii} to state that any remedial works are to be undertaken in accordance with the
contingency measures reperted in Condition 14(ii} (Contingency Plan).

Amend to add action for the diversion of groundwater from the sub-trains in the event that it
exceads schedule 3 of Resource Consent 104244.

Insert a new second paragraph to the effect that "The Contingency Plan will provide for the
caplure and diversion of the subdrain discharge monitored under condition 15 or any
springs/seeps discharges monitored under condition 16, such that these flows would be
pumped to the leachate storage facility for removal off-site until such time as the discharge
returns to within 3 standard deviations of the mean for a period of 3 months.

Contingency Plan to be prepared and provided {o both the Peer Review Panel and WRC.
Written approval required prior to placement of refuse. As a minimum the Contingency Plan
shall include:

«  Ammoniacai-nitrogen in the analyie suite for springs or seeps. Reference Contingency
Plan for measures relating to verification of leachate influence on seeps/springs.

» A process to verify that trigger [evel exceedance in groundwater, from monitoring wells or
sub-liner drain, is aciually a result of leachate discharge from the landfill,

s Actions to be undertaken to protect surface water quality in the event that a trigger level is
exceeded.

+ A description of required infrastructure to carry out groundwater remediation.

« - Averification process for determining leachate influence on seepsfsprings.

e, ‘At_:'tijons to be undertaken in the event that a spring/seep is verified as being impacted by

BR51461917T.

lghdﬁli leachate, -
‘s . Actions to be undertaken in the event that groundwater recovered from the sub-liner drain
18 verified as being Impacted by landfil leachate.
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Propose new conditions as foliows:

() To reciify the omission by the commissioner’s in thelr decision and reinsert the reguirement for riparian
planting, o @ minimum of 5 m from siream edge along open sections up-gradient of existing treatment
pond (approximately 100m), and any other exposed sections of the unnamed tributary between the
treatment pond and the properly boundary.

{il Lower the perched culvert at the discharge point of the un-named tributary to the Waitawhara Stream fo
allow fish passage subject to access arrangements with Waikato District Council.

(i The leachate containment and storage system is considered to be sufficienily robust, however a further
contingency storage pond s offered o provide additional capacity to temporarily store leachate in the

event of an emergency. To this end, in addition to the above ground leachate storage tanks, the'

consent holder shall install and maintain a contingency pond fo act as an emergency leachate storage
facility, The contingency pond shall have capacity to accommodate 100% of the critical 1% AEP rainfall
event flow generated from the area of the current cell and be lined to the same standard as the
consented landfil base grade. This contingency pond shall be connecied to the primary leachate
storage tank pipework system to transfer pumped flows directly to the contingency pond should the
above ground leachate storage tanks approach capacity.

Discharge from the contingency pond will be by pumps. Accumulated rainfall will be pumped %o the
stormwater system following analysis of the water and confirmation that it is not contaminated;
otherwise it will be treated as leachaie for treatment or off-site disposal. The contingency pond will be
emptied prior to reaching 20% of iis design capacity.

The contingency pond will only be used in the event of an emergency and any leachate captured within
it will be removed off site by tanker trucks in priority to leachate stored in the enclosed above ground
storage tanks.

The consent holder shall install and maintain emergency power generation equipment to supply
sufficient power to operate the leachate pumps in the landfill and all operating and monitoring
equipment used In the management of leachate, plus the landfill gas systems, should the primary grid
supply fail.

(i} Clean stormwater diverted around the active landfill footprini shall be continuously monitored for
ammoniacal nifrogen prior to discharge to the receiving watercourse.

In the event that verified analysis of surface water flows shows ammoniacal nitrogen exceeding the limit
stated in Schedule 3 of consent 104244, the source of the exceedance will be |ocated through targeted
analysis and actions will be implemented in accordance with the Contingency Pian provided for in
Condition 17 of consent 125469,

Waikato Regional Council — Schedule 4 — General Conditions

Amendments to existing conditions as follows:

Condition 7 Retain the ability {o allow for alternative liner designs provided equivalent performance is
demonsirated by the consent holder. Amend to clarify WRC’s role — not operating in an
“approval® capacity. Where GCL is proposed as part of the alternative liner design, the
consent holder will prepare a management plan to confrol, manage and monitor the
confinement and hydration of the GCL so as to maintain it within the design standard for that
product. In addition, a suitably qualified geotechnical engineer shall inspect the installation of
the GCL and any unconfined and exposed extents of the GCL to confirm that the GCL. meets

the requirements set out in the management plan.

Condmon 12(b) To prowde additional surety that mine workings are not present beneath the MSW Landfill
foatprint amend condition to: The south eastern carner of the landfill will be excavated fo

Ve virgin, ground below the Kupakupa seam so as fo expose any historical mine workings
.__(underground or opencast) that may exist for inspection by the Waikato Regional Councit to
confirm all the underground coal mine workings are removed from beneath the footprint of

BRG1AGINAT . < - Page 6




the fandfill. The void created by the excavation will be backfilled with engineered fill to the
design profile of the landfill base grade.

Condition 12(c) To provide further dlarification of the separation distances between coal workings that may
exist and the landfill finer: The horizontal and verilcal position of any historical underground
mine workings that may exist on the southern and western high walls will be located through
geotechnical investigations prior to submission of detailad design to the Peer Review Panel
and the Waikato Regional Council for approval. Detailed design shall provide for the
separation of the landfill liner frem the underground mine workings by an Angle of Draw of
26.5° from the vertical (Angle of Draw is defined as the angle at which underground mine
subsidence spreads out towards the limit of subsidence, at the surface). This condition
recognises that safe removal by excavation of the historical mine workings as far as practical
away from the landfill footprint will reduce encroachment of the angle of draw into the landfill
and therefore reduce the loss of landfill void. The separaiion between the landfilt liner and
the underground mine workings will be backfilled with engineered fill that contains less than

1% cecal by volume.

Condition 13 Amend sequencing condition so that there is a 500 melre buffer at all times hetween the
working face and the Tumohe property boundary.

Condition 22 Amend £} as follows: "Adjoining landowners, including Hangapipt Road residents”.

Propose new conditions as follows:

{(} To rectify the omission by the commissioner's in their decision and reinserl: The consent holder shall
provide access o a 24hour/7 day a week contact service to receive and respond to complaints
regarding operation of the site, including odour, The finalised wording of this condition shall be
consistent with the equivalent set of conditions in the WDC Land Use Consent LUC0238/12.

Waikafo District Council — Land Use Consent LUC0238/12 — To establish and operate a municipal
solid waste landfill at 1158 Rotowaro Road, Glen Affon
Amendments to existing conditions as follows:

Condition 29 Amend sequencing condition so that there is a 500 metre buffer at all times between the
working face and the Tumohe property botndary.,

Condition 39 This condition will he re-drafted for clarity so it is clear the maximum number of heavy vehicle
movements for the site will be 164 movements per day (i.e. 82 heavy vehicles enlering and 82
leaving per day), and of these the maximum number of heavy vehicle movements for MSW
activities will be 84 movements per day. The maximum number of heavy vehicle movements
for previous resource consents will also be provided.Conditions 67 -68 Amend to e
consistent with new complaints condition proposed for WRC Schedule 4 — general Conditions

({i) above).
Condition 71 Amend f) as follows: "Adjol'ning landowners, including Hanganini Road residents”.
Propose new conditions as follows:
(i) Offer an ‘Augier' type condition - Puke Coal to surrender the existing End of Life Tyre land use consent.

BRG146191741 ’ Page 7
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Annexure C

Proposed Consent Conditions and Management Plans

(as attached to Mr T Matthew’s evidence)

Scheduie 4 General Conditions

Resource Consent 125466: Discharge of up to 8,000,000 cubic metres of
solid municipal waste to land (WRC)

Resource Consent 125467: Discharge Contaminants to air from a municipal
solid waste landfill (WRC)

o) Landfill Gas and Odour Management Plan

Resource Consent 125469: Discharge leachate to ground from a municipal
solid waste landfill (WRC)

Resource Consent 102303; Surface Water Take: To take up to 450 cubic
metres per day of surface water for the purpose of dust control and for a truck
wheel wash WRC) (Applies to MSL,, coal-mining, C & D)

Resource Consent 104244: To discharge up to 3.1 cubic metres per second
of stormwater and 70 cubic metres per day of treated wastewater to an
unnamed tributary of the Waitawhara Stream (WRC) (Applies to M3L., C & D
and Tyres. Coal Mining not mentioned)

Schedule 1 which appears to be attached to Consent 104244 which refers to
Consents 103079, 102304, 101858, 104192, 104193, (whatever these are for)
and 104244

o Site Management Plans for C& D Operations

o Coal Mining Operations

0 Stormwater Control and Leachate Treatment System

o Rehabilitation and Aftercare Planning Operations Plan

o End of Life Tyre Receival, Storage and Disposal Operations Plan

Schedule3 Compliance Limits and Trigger Levels
Waikato District Council Resource Consent

o Landfilt Works Design and Management Plan
; Erosion and Sediment Control Plan

,-_J(fgt\,lj_ne Landfill Management and Operations Plan

. Reference to other management plans such as a Health and Safety
~ Plan
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Annexure E

Hampton Downs landfill, list of all odour complaints, up to 1/9/13

CallTrackeds =

102728

102805

103447

103561

| 103728

: 103788

104360

L F ’fv';_ =

T
Iy 04723

19-0CT-2007

30-0CT-2007

19-FEB-2008

07-MAR-
2008

02-APR-2008

08-APR-2008

20-AUG-
2008

11-NCV-2008

User
GuldelLogout

“Call Petails

C Br consldered that the Iandf I releases methane gas whu:h smells and may
be harmful t6 her, spectﬂcally that the landfill releases gas out.of a pipe. 2
phoned back 10.30 o getmore lnformat[on. spoke to relall of X That
person said that the
or s0; particularly notice '

s 'calm, cold. She asked for mformatlon sbout the "regu!atlons" which Iandfills
had to follow regarding gas and methane discharges.

Extremely Angry Caller re Smell — Level 7/10 — from land Fill at Hampton
Downs, clear day, not wind, low cloud I valleys, Has had letter from Z (777)
saying Gas collection wells are not In place as yet and untll they are this will be
a problam. Caller says she pays her rates and feels that this Is net good
enough, She requested and recelved a copy of the compliance stating that no
odours should emit beyond the boundaries of the landfill. She could smell it last
Saiurday 27/10/07, Also she rang EW the Friday before that 19/1/0/07. The
bottom line she said is that she is goifig to Waikato Times to tell all. She is i
dissatistied with EWs acfions.

At 3am Horrific stench from envirowaste dump 2-3 k away. she believes they
open valves oh omission pipes in the early hrs so that residents will not notice
while asleep, but it made x feel quite ill. & out of 10, still & calm, no wind. usually
clears in about an hour. has a copy of envirowaste compliancy ordets, which
says there shotld be no odour outside the boundary, so they are definitely not
complying. she has rung ew before, she says, she wants a call today on her
mohb please as she feels nothing is being done.

Description of Fault: 7/10 methane smel] from hampton downs landﬂll since
Tam, wind=none. also said that construation workers on hampton downs official
raceway have been complaining of the stench. can't imagine why anyone would
wanf fo live there,

Gassy smell 6-7/10 at envirowasts landfill= light wind. has smelled it before &
has rung but she feels nothing is being done as it contlnues. wants if reported
that It has happened at midnight & at 3am, although she did not call at those
times. | assured her that she can call us at any time & that ew's instructionsare  «
to call an rro at any time, stratght after her call. she would like a ring baclcnow to
see what's being done. she will be home till 7.40am. {

Landfull located on hampton down rd enviro wast very strong odour coming from
there scale 6 or 7 at often no wind action taken: she only wanted it noted for

now however can ew staff please fing her on monday morning please as she
says this is an ongoing issue

Stench from hampton downs rd landfill 6 ot of 10 no wind, smells of methane &
bitumen, has noticed it before & not always rung ew, but she says she has
called 10 times now. their resource consent says there should b& no odour.

Horrendous odour from landfill 7-8 out of 10 slight breeze. caller warits a letter
regularly to update her on what ew does with her complainis, she said she *had
a go" at the man she talked to last time. but she s frustrated at calling all the

w”

SALA

e S

time shawanferd a vigit thie marning bt | eald sha mav net a nall as P will el

Ry

~

- 1027




106001

105080

105088

105264

105284

105318

106320

1053025
105471

105475
106477
105562
.105569
105580
'105583

105617

05647

09-JAN-2009

22-JAN-2009

23-JAN-2008

26-FEB-2002

05-MAR-2009

12-MAR-2008

12-MAR-
2009

27-MAR-
2000

16-APR-2008

17-APR-2008

18-APR-2009

18-MAY-
2009

20-MAY.
2009

22-MAY-
2009

25-MAY-
2009

05-JUN-2009

17-JUN-2009

19-JUN-2009
2411 IN-20N9

the rro immediately,

bad odour currently (and at times ongolng) at the Hampton Downs fandflll site.
Call is 2 neighhour. Level of 4/8, light sasterly winds.

Big stink this moyning from the Hampton Downs landfill.... Getting worse by the
hour she says. At least a level of 5/6 with light winds and a sunny day, Says that
she had completed a survey thinking that the survey was managed by EW.

Caller Is determined to blame EW for the (methane gas) odour from the
Envirowaste site at Hampton Downs so In the end we had fo agree to disagree.
Saying that at 5:30 am today the odour was really bad, and is now demanding...
quote; "what is Environment Waikato golng o do about the odour from this
site’?" "i pay my rates to EW to siop this sort of thing so what are you going to do
here?" (I put her right on that one). "l have had enough" she says. Several times
she made statement blaming EW because we Issued the consent. Strange, but
never did she hold Environwaste accountable. She says that the level of the
odour was 8/10 at 5:30am. Further, she has been in touch with Springhill Prison
staff as well and was told the they also small the odour very strong at times.

Caller says the when and easterly wind blows or no wind at all they get a really
bad stink from the Hampton Downs fandfill. He says that he Is in consultation
with other neighbors who support him in this Issus, Today {this morning) the
odour is at & levet of 8/10 he says.... very offensive...l

Lately the caller has been able fo smell the odour most of the time and af a level
frora 3/10 to 8/10, especially when the wind Is from a southeasterly direction. He
15 looking forward to an update as a result of this call, since he asked "what are
they going to do about the high level of odous at the site?”

Odours lingering today at a level around 8/10. Weather - little or no wind and
sunny. :

He reckons that odours today are at a level around 8/10, Weather - fittle or no
wind and sunny. Not only today but earller in the week as well.

Call regarding smell at Hampton Downs Landfill rated 8/10 slight eastery breeze ‘

worst he has.ever smelt it, malkes him slcl/ill. burns back of throught. just
togging the call - but | think X would like a call back, he had a few questions
regardln_g logging calls, response, who owns the landfill etc...

Caller says since it was his Infention to call after hours and he didn’t think that
he could, he has said that "there are three complaints here". Bad odour for
Envirowaste today. Overcaste with light breeze,

Z, EW RIG staff member was driving on SH1 past the Hampion Bowns Landfi?
at about 8am this morning and there was a strong stench of rubbish noticeab
for a quite distance from the landfill. Z didn't want to be contacted regarding
follow up, just wanted the complaint recorded.,

i_-iam pton downs land fill refuse rubbish smell 3 out of 6 friday & today.

Odour Is at a high {avel this morning = 4/6 with foggy weather and still
condltions,

Note on involce slip saying "'Please note the odour from the tip Is getting worst"
= Call you please follow this up, thanks"

Unpleasant edour currently ocouring from Hampton Downs Landfill, Weather
condit[qns calm but foggy, odouy is "tip" smefll, rated 3/6,
This somplaint refers to document number 1483128, allocated to Z.

Odour from Hampton Downs Landfill is awful. Caller says It stinks, has just
noticed the odour now. Rates it 4 out of 6.

Odour was at a level of 3/6 at 6am though fo 10am today. Weather cold, sunny
but frosty, litlle If any breeze.

Smell coming from Tip rating 4 {med-high) for the last half hr

Onnnina ndnnr makinn ife (innnmfnriahla far X Sfll noselinn st 14440am Oalm
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105673

105686

105696

106717

105722

106731

105761

105798

105813

105818

105828

105855

105857

105901

25-JUN-2009

30-JUN-2009

02-JUL-2009

09-JUL-2008

10-JUL-2009

14-JUL~2009
26-JUL-2009

08-AUG-
2009

11-AUG-
2000

11-AUG-
2009

13-AUG-
2009

24-AUG-
2009

24-AUG-
2009

07-SEP-2009

day with fog. Level Of 4/6 at ime of call. When called hack at 11:40 the level
was 2/6.

Caller says that the odour is at a level of 6/6 this moring. Cold & foggy weather
- still.

Qdour from the Hampton Downs landfill has been very bad this year. On
Sajurday 27/6/09 morning 8am the odour was the worst he has ever
experienced it, but if was also bad the previous weekend and the weekend
hefore that, He also thought that he could detect it last week in Browns Road,
Tuakau as a falnt smell. He is very annoyed about the ongoing smell, wants to
know what Envirowaste are going to do aboutit. He said he might ring ESL
and/or EW at 4am in the morning next time it happens, and to publicise the
smell problem. While he lives in Pukelohe, he owns the land just across the
tiver from the landfill, said he was the closest nefghbour on that side, and lives
on the farm at weekends mostly, He has not had any invitations to open days or
commumty meeilngs and wants to attend the next one.

Called fo report bad odour at t|mes throught this morning. Light breeze and fine
weather No level of odour glven

Phoned about 1 pm, 9/7/09 He is concemed about the frequent smealls from the
Hampton Downs landfill, and wanted to know what EW & Envirowaste were
doing about it. | explained that the odour was pritarily landfill gas, not rubblish
smelis. ESL covers the rubbish very well. A new flare to be commissioned
August 08 may resolve the offsite ocdours,

Cdour from Hampton Downs Landfill is bad, Caller was in Mercer yesterday and -

noticed the odour around 10.30am. Odour is still present today, although caller
says If hot as bad as it was yesterday. Detecting adour from Pukekawa today.
First noticed it around 11.30am today. Rates it 6/6 as he is gelling sick of the
smell. Ed- could you please respond fo this, if it needs an EW responss today,
thanks

He says that odour from the Hampton Downs site |s bad right now (9:55am -
14!0?/09) Ata levei of 8/10 he thlnics Woeather is a little foggy and calm, cool.

Description of Fau]t METHANE SMELL FROM HAMPTON DOWNS LANDFILL
10110

QOdour from Hampton Downs Landfill is really bad. Caller has Just arrived at his
farm on Otuiti Road about 1km away from the landfill and noficed the odour, He
rafes it 6/10. Still conditions.

Bad odour just staded about 40 minutes ago and was also simelly over the
weekend Currently at 4/6, Alittle breezy

Bad odour both this morning and this afternoon form the Hampton Downs site,
ata level of 4/6 he thinks, Light breeze.

Qdour this afternoon at 6/6. Calm weather - no wind.

More bad odour both foday and last Friday. 6/6 caller says. Overcast at times.

Odoﬂr com pfainf from this caller regarding 4/6 odour level today at 3pm and
aver the weekend from time to time.

Phoned EW Qam to report that there was a landfill smell this moming. He first
noticed it about am when he got up. It seemed warst about 6.30am, but by
9am it was weaker. He is gelting annoyed by the continued landfill smells, he
wanted to know when Envirowaste and EW were going fo fix up the problem, |
advised him about the transfer of the landfill flares to the GTE plant, and that
there was just one flare working In the landflil now, and that once all the flares
had been closed down at the landfill ESR was hoping that the landfill gas smells
would diminish, He agreed that landfill gas smells had Improved in recent
weeks.
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105902

105919

105925

105938

105839

106978

106055

106311
| 106366

108413

1068414

106461

1065656

07-SEP.2009

10-SEP-2008

11-5EP-2009

15-8EP-2009

14-SEP-2009

24-83EP-2009

14-0OCT-2009

22-DEC-2009
08-JAN-2010

18-JAN-2010

19-JAN-2010

02-FEB-2010

17-FEB-2010

22-FEB-2010

08-MAR-
2010

Odour af a level of 5/6 this morning at around 10 am. Sunny & calim weatheér.
Wants to tall to Z about the on going odour prablems.

X said that the landiill odour was present this motning, also yesterday, and a lot
recently. He is sick of the smell. He rated it as 6/6 for intensity, because he was
sick of the smell, He asked what was being done to stop the odour, He said that
he smelled the landfili near Mercer recently; | commented that this was unlikely.

Caller phoned as she had received a letter advising her to phone 0800 800 402
if odour from the landfill was a problem. The odour lsn't a problem at the
moment, Caller advised that she does notice the cdour somstimes. She says it
smells like fertiliser has just been applled, She doesn't notlce the adour all the
time, just when the wind is blowing towards her property.

This is a general complaint abaut odour from the site, It comes and goes the
caller says and was really bad over the wekend just gone, at a level around 4/6
and usually lasts for 2 hours or so and mostly in the morming.

The rubbish smell is back again this morning, 't was very cal first thing In the

moming, misty. May be a slight westerly at present, but was more easterly until
recently. He considered the smell was of rubbish not fandfill gas, Said it smells
likke shit, worse than usual rubbish smell,

X, Otuiti Rd, phoned 11.20am to advise that he had smelled the landfill for the
last 30 mins, having returned home. There was almost no wind, maybe easterly,
it was a rubbish smell not a landfill gas smell, About 10 minutes later
Complainant 2 phoned, also resldent on Otulti Road, and sald the same thing,
that there was a landfill rubblsh smell present. He had just gone outside, belng a
night wotker and just wolken up. At 11.50am | contacted BES Lid to see If they
could carry out an odour survey. BES avallable, but would not be 2t the Ot
Rd site for about an hour. | agreed to this.

Smell from tip at hampton downs=he couldn't rate it, but Is sick of smelling it. no -

wind, pretty stiill, would like a call from someone today regarciing this please,

Blg stink currently from Hampton Downs landfill this morning. Weather is
ralatively calm (slight easterly) and sunny... level Is 10/10 caller says.

Hampton downs tip odour smell 7 - 810 easterly wind

A left a phone message 8am, 19/1/10 statling that the nearby landfill smelled
bad this morning, for at least the last 30 minwtes. There was a light easterly wind
this momlng.

Xllefta phoné message about 8.30am 19/1/10 stating that the Hampton Dawns
landfill smelled bad again this morning, also at fimes over the weekend, The
odour was 10/10 mostly because he was sick cf it

Xlphened Z 11,15am to complain aboul the iandfﬂl odour, he said it was 10/‘10
just because he was sick of it . He said that the odour had been around since
about 6.30 am foday. He asked what Envirowaste were doing to stop the odour,
X said that there should be NO odour at all from the landfill. | advised that the
consents allowed some odour, but not objectionable or. offensive odour. |
advised X that Envirowaste were going to hold another open day soon, he would
be invited, Also, Envirowaste were using odour neutralising sprays, and had
good cover at the [andflll,

Caller says that the odour level flowing across the Wallato River from the
Emvirowaste site is very high today. Level of around 7/10, light breeze and
warm. Call receivgd at 10am - 17/02/10.

X phoned 9.15am to advise that the landfill odour had been offensive since
about 9am, No wind, He conside(ed the smell fo be of rubbish, not lahdflil gas.

Complalnant phoned Z directly 10.45am Monday 8/3/10, to complain about the
landfill odour, He sald that he had smelled the landfili for about an hour this
morning before phoning, also Friday morning 5/3/10, and another time last week
but he couldnt recall the day/time. He said {here was almost no wind at present,
calm, sunny. He described the odour at present as 10/10 for intensity, but only
hanatiee he ia sicle nf tha small he nnneidaras that thars shanldnt he anv smell at
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106957

107111

107358
107407
107900
107993

107995

108042

108168

108205

108291
108347

108436

=~q08449
N

06-MAY-
2010

17-JUN-2010

068-AUG-
2010

30-AUG-
2010
18-NOV-
2010

08-DEC-2010

08-DEC-2010

16-DEC-2010

21-JAN-2011

28-JAN-2011
12-FEB-2011
20-FEB-2011

10-MAR-
2011

12-MAR-
2011

18-MAR-
2011

all. | commented that the |landfill was consented 1o have some odour, but not
offensive odour. Com plainant wanted to know what Envirowaste was doing to
stop the odour, | provided information on daily cover, landfill gas extraction,
flaring, odour neutralisation sprays. | commented that there had been an open
day on Saturday to which he had been invited. - compiainant was working at the
t|me, unable to attend

Complamant phoned at 10. 10am stated that he had srnel!ed the landfill this
matning since about 9.30am. He considered the smell objectionable, He
described the weather as calm. He said the smell was of rubbish, not landfill
gas.

Complainant phoned EW at 10am, stated that the landfill odour was very
noficeable this morning. He has noticed the smell the 1ast 30 minutes, from
when he woke up, but a neighbour further up the hill (Otulti Rd) visiting told him
that the smell had been present all morning. lts foggy, calm, cold, maybe a very
shght easterly He conslders the odour fo be Iandﬂ!l | gas not rubbrsh

Arrived home this morning from work (shift worker) at 7. 4Eam no odour,, but
then about 8.20am he noficed the landfill smell, about 4/10 intensity, off and on
for about an hour, then at 9.30am the smell was quite distinct. Calm weather,
not foggy at present,

Short phone message left on Z phone Friday 27/8/10 at 8am - the landfilf
sm__el_lmg again, and also smelled yesterday (Thursc_fgﬁy_)

Big stink from the Envirowaste site at Hampton Downs. Level of 7/10 this
mqr_ning (and y_es;ayd_ay) Weather: Still, coolish.

Very strong smell this morning, first noticed whén she got up about 7am, 6/6
Irdensity, worst ever landflil smell experienced. She considers the odour fo he
landfill smell, rotten, SImliar to chicker manure but worse.

Stench from hampton downs tandfill 6/6 no wind. calrer even lives over a hill
from there hut smell is awful.

Bad odour from the Ian&fill site currently, Overcast and warm light breeze. Level -

at 6/10 approx.

The caller called regarding a bad edour that he can detect at his property which
is coming from the Hampton Downs Landfill site. The caller noted that the odour
smells like a rubbish dump (pungent odour). The caller noted that on & scale
from 1 to 8 the intensity is a4-5. The caller noted that the temperature at his
property Is hot but not muggy. The caller noted that there is a slight south
easterly breeze (maybe 10 knots). The caller noted that he first noficed the smell
at about 1pm today and stated that it is sfill evident at his property. The caller
noted that he has spoken to Z (the monitoring officer for the site - site file 61 11
12A) on a number of occaslons in the past regarding similar smells from the
rubblsh dump

Hampton downs. tlp pungent smell stight easterly wind also foggy. consent
102263 -

Cdour complaint from hampton downs tip 6/10 slight southerly. noficed smell
since 4pm & gradually got worse.

Odour complaint at hampton downs landfill

X phoned 9.48am Thursday 10/3/11 to complain that the [andfill odour was
present this mormning, started about 9am, hut gone when | phoned back
10.20am. When asked whether the odour was rubbish or landfill gas, he was
certaln it was the rubbish smell. He confirmed that he wanted his complaints
confldentlal still. No wind at present, calm. Sunny.

Smel! from hampton dump - rfs no # 424461
"Bliﬁ}nin' potent" offenéive Bdour today from Hampton Downs Landfill - rated

8/10. Calier says that normally there is a slight odour approx 4/10 detectable

fram whara he livas hit nver the naat wask tha infancifv hae innraasard
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108516

108519

108522

108523

108549

108550

108672

108673

108680

108681

108699

24-MAR-
2011

25-MAR-
2011

25-MAR-
2011

25-MAR-
2011

31-MAR-
2011

31-MAR-
2011

05-MAY-
2011

05-MAY-
2011

06-MAY-
201

06-MAY-
2011

12-MAY-
2011
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dramatically and has been evident pretly much every morning. Weather is calm,
no wind, slight fog this morning. | did tell him that often as we headed Into this
autumn morning weather we had an increase in odour rated complaints. Caller
ihitially transferred through to Z for discussion about recent site speration.

Caller says that the Hampton Downs land fill is currently very stinlcy, He say it
was yesterdat and later last weelk as well - level 8/10 or thereabouts light winds
and sunny conditions,

The caller called regarding a bad odour from the Hampton Downs Landfill that is
noticeable from his properiy: The caller noted that the odour infensityisa G on a
scale from 1 ta 8. The caller noted that weather conditions are overcast and
there is a slight wind. The caller first noficed the odour at 8,30am this morning
and it is not as sfrong now - but its still noticeable.

The caller called regarding an odour noticeable af her property from the
Hampton Downs Landfill. The caller noted that the intensity of the odouris a 2 or
a 3 on a scale from 1 to 8. The caller noted that the weather conditions are
overcast and there is a very slight breeze. The caller first noticed the smell three
days ago and noted the odour has been confinuous,

X called to say the Hampton Downs Landfill is causing odour problems at their
place. He said there is a very slight easterly wind and rates the smelias a 6/

X called fo say they live over 5kms away from the dump and can smell it this
motning. She ranks it 5/10 and said there is a light breeze, She sald it is usually
bad after it has been raining but there has been no rain and it is bad.

Xi phoned 10.27am Thursday 31/3/11 to complain about the landiill smell, He
first noticed it about 10am, the smell was not present before then this morning.
The smell is rubbish, rather than landiill gas.

Hampton downs landfill odour compiaint. scale 7/7 no wind and foggy,

Hampton downs landfill odour complaint. scale 6/7 no wind and foggy .

Complainant phoned about 10am, left a phone meésage at WRC, sfating that
the landfill was smelling this morriing. No further details.

Complainant phoned to say that the fandiill has smelled prelty bad the last
couple of months, including during the Easter weekend when it was particularly
bad. The smell is worst early morning, and when its foggy. He does not know
whether the smell is refuse or landfill gas. He has not been to the landfill during
any open days,

The caller called regarding an odour from the Hampten Downs [andfill. The
caller noted that on a scale from 1 to 6 the odour intensity is a 5. The caller
noted that weather conditions are fine with a hit of fog down in the gully. The
caller noted thera is no wind. The caller noted that he first noticed the odour this
morning at 6.50am, The caller described the smell as pungent rubblshy smell.

Odour complaint- hampton downs lendfill- rubbish smells, still with a slight
easterly 8/10.

Methane smell from hampston downs dump chris called 3 years ago and got no
follow up on this.

Complainant reported odour from the landfill was "¥ out of 7" this morning. He
considered the smell was from rubbish, not landfil! gas. The weather is calm at
present.

Caller phoned to report Jandfill odour 8,20am, it had been present since about
8am. Calm conditions.

The caller emailed Z regarding an odour noticeable along State Highway 1 near
Paddy Road being discharged from the Hampton Downs Landfilt site. | have
attached the email to this Call Tracker.

The caller called regarding an odour from the Hampton Downs Landfill
nrtinrabils at bis nranariv Tha raller natad thal an a seale frnm 4 ta A the odaee
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intensity is a 4. The caller noted ihat the weather conditions are fine with no
wind. Tier 2/3.

Odour from Hampton Downs landfill gas type swamp smell from landfil all day

X called fo complain about an odour coming from the Hampton Downs Landfill.
He could smell it last night at about 7pm and he can smell i right now. He gave
it a rating of 4/6 for the odour that he can smell right now. Weather conditions
are misty & still.

Bad odour coming from Hampton Downs, Light winds. 3/8

X called to say smell has been bad fram Hampton Downs over last 2 weeks off
and on. Sald iast week the smell would have been a 5/6, Currenily estimates it
as a 3/8

X called to say the odour is very bad again . His wife has just rung him at work
and sald they are leaving the house as the smell is foo bad. Rating it a 6/6. He
sald at least a dozen limes over the last month it has been putiid. He sald he
and oihers have called EW S0 many hmes over this and nothmg geis done.

Odour 5/6 at hampton downs tip no wmd
Odour coming from hampton downs land fill, 8~10. 5-10 knot eastery breeze.

X said bad smell coming from the dump abit yesterday and all day today
constantly. 3/6 lts bad enough to make it annoying. he lives Skms away.
Easterly Wlnd he wants to be called back

Hampton Downs ref, smeli 8-1 0 gentls east breeze this smell has been bad all
week especially tuesday evening this would have been the worst night ever &
rated itan 11.

Caller says there is a landfill odour today which Is intolerable. He sald the landfill —

smelled much worse for 2-3 days last weel but could not remeber which days.
He is frustrated that the odour continues year afler year and WRC is doing
nothing about it. He said It hasnt improved In recent years, as bad as ever.

X got home 1/2 an hour ago and says the jandfili smells the worst it has ever
smelled - she rafes if 6/6, overcast, wind is blowing towards them from the
landfill, Seems fo have got worse in last 15 minutes.

Been very bad off and on all week. Jeremey has had family over from England
and it was so bad earlier in the week that they rented a bach at the beach fo get
away from smell. 25 Knot easterly at the moment and rates if a 3/6 but has been
much worse other day