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1. Introduction 

1.1 This Memorandum addresses:  

(a) the Memorandum from the Hearings Panel dated 23 March 2016, 

concerning additional material received by the Panel while hearing 

stream 01B, and  

(b) confirmation of the submitters' positions on questions raised by the 

Hearings Panel, during the hearing on Monday 21 March.  

1.2 This Memorandum and further evidence is prepared on behalf of the 

Submitters ("the Submitters") noted on the front cover page.  

1.3 Supplementary evidence of Christopher Ferguson is attached to this 

Memorandum at Appendix A.  

2. Memorandum of Counsel on behalf of QLDC providing the 

requested further information, 18 March 2016 

2.1 The Submitters have no specific response relevant to the hearing stream 

01B to the further information. 

3. Memorandum of Counsel on behalf of QLDC filing redrafted 

objectives in Chapters 3 and 6, 18 March 2016 

3.1 Where the amended objectives are inconsistent with the relief being 

pursued by the Submitters, as set out in Appendix 1 of Mr Ferguson's 

evidence in chief dated 29 February 2016, the version in Mr Ferguson's 

evidence is still sought, for the reasons set out in the original 

Submission, evidence and legal submissions. 

3.2 The amended Objective 3.2.5.3 is addressed in Mr Ferguson's 

supplementary evidence dated 24 March attached. 

3.3 Amended Objective 3.2.5.1 is relevant to identification of matters in 

accordance with section 6 (b). The amended version now states;  

Objective 3.2.5.1 – Protection of Outstanding Natural Features and 

Landscapes from inappropriate subdivision, use and development  

3.4 That Objective from the Strategic Direction Chapter is then supported by 

the following policy suite from the Landscapes Chapter;  
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Objective 6.3.1- Landscapes are managed and protected from the adverse 

effects of subdivision, use and development. 

Policy 6.3.1.1- Identify the District’s Outstanding Natural Landscapes and 

Outstanding Natural Features on the Planning Maps and Classify the Rural 

Zoned landscapes as:  

 

 Outstanding Natural Feature (ONF)  

 Outstanding Natural Landscape (ONL)  

 Rural Landscape (RL)  
 

Policy 6.3.1.2 - That subdivision and development proposals located within the 

Outstanding Natural Landscape, or an Outstanding Natural Feature, be assessed 

against the assessment matters in provisions 21.7.1 and 21.7.3 because 

subdivision and development is inappropriate in almost all locations, meaning 

successful applications will be exceptional cases.  

Policy 6.3.1.3 - That subdivision and development proposals located within the 

Rural Landscape be assessed against the assessment matters in provisions 

21.7.2 and 21.7.3 because subdivision and development is inappropriate in many 

locations in these landscapes, meaning successful applications will be, on 

balance, consistent with the assessment matters.  

…" 

3.5 The remainder of policy suite 6.3.1 goes on to identify how subdivision, 

use, and development can be managed appropriately in each of the 

three landscape categories as mapped in the planning maps. What is 

missing from the policy suite, however, is how those landscapes are 

identified and classified (other than by lines on planning maps) and what 

particular characteristics are sought to be recognised and provided for in 

each of those landscapes.  

3.6 The Submitters agree with the amendments to Objective 3.2.5.1, in 

particular the addition of the word "inappropriate" as this accords with 

the duty in section 6(b) of the Act, and is consistent with Goal 3.2.5.  

3.7 However further changes are still considered necessary to achieve the 

Part 2 Purpose of the Act and to set out a helpful framework for decision 

makers applying these objectives and policies of the PDP in future 

applications.  
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3.8 The High Court in the Man o War litigation, reasoned that characteristics 

of a landscape should first be identified and then provisions should be 

set to recognise and provide for those characteristics.  

”It is clear from the fact that “the protection of outstanding natural features 

and landscapes” is made, by s 6(b), a “matter of national importance” that 

those outstanding natural landscapes and outstanding natural features 

must first be identified. The lower level documents in the hierarchy 

(regional and district policy statements) must then be formulated to protect 

them. Thus, the identification of ONLs drives the policies. It is not the case 

that policies drive the identification of ONLs, as MWS submits".1  

 

"As identified by the Council, the RMA clearly delineates the task of 

identifying ONLs and the task of protecting them. These tasks are 

conducted at different stages and by different bodies. As a result it cannot 

be said that the RMA expects the identification of ONLs to depend on the 

protections those areas will receive. Rather, Councils are expected to 

identify ONLs with respect to objective criteria of outstandingness and 

these landscapes will receive the protection directed by the Minister in the 

applicable policy statement"
2
.  

3.9 As for the process of identification of ONFLs, the High Court helpfully 

summarised the position as follows at para 103;  

"The term “outstanding natural landscape” is not defined in the RMA. The 

Environment Court referred to the approach and factors set out in the 

Environment Court’s decisions in Wakatipu Environmental Society Inc v 

The Queenstown-Lakes District Council (“WESI”)
4
, and in Maniototo 

Environmental Society v Central Otago District Council (“Maniototo”)
5
, in 

which the Court will first identify a “landscape”, then consider whether the 

landscape is sufficiently “natural” to be classified as a natural landscape, 

then assess whether the natural landscape is “outstanding”. That latter 

assessment is undertaken by reference to the factors set out in WESI. In 

essence, these require the landscape to remarkable, exceptional, or 

notable."  

                                                

1
 Man O War Station Ltd v Auckland Regional Council [2015] NZHC 767, at [59] 

2
 Ibid, at [60] 

3
 Ibid, at [10] 

4
 Wakatipu Environmental Society Inc v The Queenstown-Lakes District Council [2000] 

NZRMA [59] 
5
 Maniototo Enviromental Society v Central Otago District Council Decision C103/2009.  
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3.10 Currently this policy and other landscape provisions in chapter 3 and 6 

do not provide for individual recognition of the characteristics of ONFLs 

within the District. What has occurred is a 'blanket' regime which is 

restrictive towards all development, in all ONFLs to the same level, 

regardless of their individual attributes. 

3.11 If the Supreme Court's reasoning in King Salmon in the determination of 

what is 'inappropriate' is considered within the context of what is sought 

to be protected, then clearly those characteristics, features, and values 

must be more explicitly identified in the Plan if such identification is to be 

of meaningful assistance to decision makers.  

  "We consider that "inappropriate" should be interpreted in s 6(a), (b), and 

(f) against the backdrop of what is sought to be protected or preserved, 

that is, in our view, the natural meaning." 
6
 

3.12 It is submitted that this interpretation of 'inappropriate' does not support 

an interpretation that, any adverse effect other than that which is more 

than negligible or temporary on an ONL, will be inappropriate.  

3.13 Any future decision as to what is 'inappropriate' in accordance with 

Objective 3.2.5.1 of the DPR will depend on the effects of the activity 

proposed and the specific nature and values of the particular ONFL.  

3.14 That position is further supported by the Environment Court in Calveley v 

Kaipara District Council where the Court agreed with the submission of 

Counsel for the section 274 parties that;  

"The starting point for the assessment of landscape effects must involve 

developing an understanding of the characteristics and values of this 

ONL"
7
 

3.15 In that case, the Plan under consideration was the Kaipara District Plan, 

in particular the Court agreed that the Plan's policies for landscape 

recognition and protection were;  

"well-aligned with King Salmon in that it indicates that judgements as to 

what constitutes "inappropriate subdivision, use and development" should 

be made with reference to what is "sought to be protected" … the 

                                                

6
 Environmental Defence Society Inc v New Zeeland King Salmon Company [2014] 

NZSC 38, at [105].  
7
 Calveley v Kaipara District Council [2014] NZEnvC 182, at [120]  
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associated explanation also guides us to refer to the applicable worksheet 

to determine an ONL's characteristics and values."
8
  

3.16 For assistance to the Commissioners, and by way of contrast to the 

DPR, the relevant parts of the Kaipara District Plan which were 

considered to be 'well-aligned' with King Salmon are set out as follows;  

"Policy 18.6.1 To recognise and protect Outstanding Natural Landscapes 

from inappropriate subdivision, use and development by: 

 

(a) identifying and confirming the extent, values and characteristics of 

Outstanding Natural Landscapes; 

(b) protecting natural and physical features and natural systems (such as 

landforms, indigenous vegetation and watercourses) that contribute to the 

character and values of Outstanding Natural Landscapes; 

 …. 

The Council has recognised and protected Outstanding Natural 

Landscapes in the District and has mapped them. Subdivision, use and 

development within Outstanding Natural Landscapes will be managed so 

that the key physical characteristics and values that make up each 

individual landscape will be protected (as identified in Appendix 18A and 

the worksheets of the Kaipara District Landscape Technical Report 2010) 

from inappropriate subdivision, use and development. The impact of 

different activities on Outstanding Natural Landscapes will vary depending 

on the sensitivity of the landscape to a proposed activity."
9
 

3.17 In addition to mapping the ONFLs, the Kaipara District Plan's Appendix 

18A lists over 20 distinct landscapes in the District each of which has a 

summary of the key outstanding attributes, including where those 

landscapes contain an element of human interaction.  That is then 

supported by a 90 page landscape assessment report which is referred 

to within the landscape policies.  

3.18 By contrast, the DPR has clear deficiencies in respect of recognising 

and providing for landscapes in accordance with section 6(b). Whilst the 

ONFLs are 'mapped', the particular characteristics of each identified 

                                                

8
 Ibid, at [130]  

9
 Extracts from Policy 18.6.1 and associated Explanation, Kaipara District Plan  
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ONFL are not stated in the Plan or in supporting documentation referred 

to in the Plan. If the key characteristics and values of each individual 

ONFL were identified in the Plan that would include (in some instances) 

the observance of non-natural aspects, such as ski field buildings, ski 

lifts, and access roads, which are all important parts of the landscapes. 

Any future development should be assessed for appropriateness against 

those particular attributes.  

3.19 The fact that the District contains over 96% of identified ONFLs should 

further support the proposition that those ONFLs should be adequately 

identified for the particular characteristics which they contain, as 

otherwise a blanket, restrictive regime effectively and unjustifiably "locks 

up" most of the district from what could otherwise be appropriate uses.  

3.20 Those deficiencies mean that Chapter 3 and Chapter 6 of the DPR are 

not in accordance with the Supreme Court's approach in King Salmon, 

the Man o War litigation, and section 6(b) of the Act.  

4. Ski Area Sub Zones (SASZs) 

4.1 It appears, from Council's revised objectives attached to memorandum 

of Counsel for Council dated 18 March 2016, there is no intended 

change to Rule 6.4.1.3.   

4.2 That rule currently reads;  

"Rule 6.4.1.3 - The landscape categories assessment matters apply only 

to the Rural Zone, and for clarification purposes do not apply to the 

following areas within the Rural Zones: 

…" 

4.3 It is appreciated that these amendments of 18 March were in response 

to the Panel's query about the wording of Objectives within Chapters 3 

and 6, however Council should have used this opportunity to correct 

Rule 6.4.1.3 to align with Policy 6.3.8.3.  

4.4 The amendment from the Section 42A Report means that SASZs (and 

other areas of Rural Zones) are excluded only from the assessment 

matters of the landscape categories, and not from the remaining 

provisions (including objectives and policies) of the landscape 

categories.   
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4.5 As already submitted, that amendment is assumed to be an error from 

Council as the result is an internal inconsistency in the application of the 

landscape provisions to SASZs.  

4.6 That amendment is not considered to be within scope of the 

submissions on the DPR as the submission of Arcadian Trust (which this 

amendment apparently relies upon) did not seek this outcome. Rule 

6.4.1.3 as currently drafted therefore is not;  

 'reasonably and fairly raised in the course of the submissions'10  

4.7 Accordingly, the amendment to replace 'categories' with 'assessment 

matters' in Rule 6.4.1.3 should be removed and the Rule should be 

retained as was notified in the DPR.  

4.8 Alternatively it is submitted that if this were an intended amendment from 

Council, then Rule 6.4.1.3 is inconsistent with section 6(b) of the Act in 

accordance with the reasoning outlined in paras 3.3 to 3.20 of this 

Memorandum.  

4.9 It is not clear to what extent the modified "WESI" criteria have been 

applied to assess the SASZs in accordance with 'naturalness' and 

'outstandingness' to support their identification as ONFLs.  

4.10 The significant elements of human modification to SASZs must detract 

from the 'naturalness' of the adjacent landscapes and raise questions as 

to whether the SASZs could actually form part of a separate landscape. 

Moreover, even if the SASZs are considered to form part of the adjacent 

ONFL despite their significant modification, those particular and unique 

characteristics of the SASZs should be explicitly recognised in the Plan, 

by way of reference to the particular ONFL (for example, ski lifts, access 

roads, and lighting. 

4.11  That explicit recognition is the only way that future decision makers will 

be able to have a clear understanding of how to apply landscape 

protection provisions of the PDP contained in chapters 3 and 6, including 

how to assess what will be 'inappropriate' forms of use and 

development.   

                                                

10
 The test as to 'scope' from The Church of Jesus Christ of Latter Day Saints Trust 

Board v Hamilton City Council [2015] NZEnvC 160, at 28 
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5. Expert Witness Conferencing Statement filed on 22 March 

2016 

New Zealand Standard for Airport Noise Management and Land 

Use Planning ("the Standard") 

5.1 The status of this Standard is clearly intended to be as guidance 

document for local authorities in the formulation of provisions within a 

district planning instrument11.  

5.2 The Standard is material incorporated by reference into the Plan in 

accordance with part 3 of Schedule 1 of the RMA and section 75(5); 

although it appears unclear whether those Standards are referred to 

explicitly in any of the Chapters. It is inferred therefore that the 

Standards were replied upon in establishing the particular provisions of 

the Plan.  

5.3 As the Standards are not prepared under the RMA, they are not binding 

upon a local authority in the nature of an RMA instrument such as 

National Policy Statement or National Environment Standard, in 

accordance with section 75(3).  

5.4 As stated above the Standards do not appear to have been expressly 

relied upon or expressed in provisions of the Plan, and the Standards 

themselves state they are guidance material and provide for a 'floor' 

rather than a 'ceiling' in terms of restrictive provisions12.  

5.5 It would therefore appear open to the council to apply more restrictive 

provisions through its Plan, however as with all other provisions, that 

must be done so in accordance with a section 32 justification and 

analysis. Any departure over and above that which is specified in the 

Standards which are incorporated should presumably be thoroughly 

justified.  

 

 

 

                                                

11
 Referring to Clause 1.1.1, Part 1, New Zealand Standard 6805:1992. 

12
 Ibid at 1.1.4 "the standards provide a minimum requirement…" 
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INTRODUCTION 

Qualifications and Experience 

1 My name is Christopher Bruce Ferguson. I hold the position of Associate 

Principal with the environmental consultancy firm Boffa Miskell Limited. I 

am based in Queenstown and Christchurch and have been employed by 

Boffa Miskell since April 2015.  

2 My qualifications and experience are set out in my Evidence in Chief 

dated 29 February 2016. 

Scope of Evidence 

3 This supplementary evidence has been prepared to respond to four 

matters raised during questioning from the Panel at the hearing on the 

Strategic Directions chapters on 21 March 2016. The Panel requested 

further evidence to consider the following matters: 

(a) Whether there is justification for the District Plan to impose 

restrictions on activity proposed to occur within the Outer Control 

Boundary of the Queenstown Airport than indicated through the 

New Zealand Standard; 

(b) The wording of my suggested additions of a new final bullet point to 

Policy 4.2.4.1; 

(c) The wording of Objective 3.2.5.3 to be phrased in a way that is more 

like an objective and less like a policy; and 

(d) The wording of Policy 4.2.3.8 relating to the management of 

activities sensitive to aircraft noise within the air noise boundary or 

outer control boundary. 

4 Since appearing before the Panel on 21 March, expert witness 

conferencing on the provisions relating to Queenstown Airport within 

Chapters 3, 4 and 6 of the Proposed District Plan (‘PDP’) has concluded. 

An Expert Witness Conferencing Statement was sent to the Panel on 22 

March 2016.  

5 This conferencing statement records matters of agreement and 

disagreement on changes to the provisions within these chapters and 

includes agreement by all witnesses to the deletion of Policy 4.2.3.8 and 

disagreement with further changes proposed to Policy 4.2.2.4. 

Accordingly, I propose to focus this supplementary evidence on my further 
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explanation of reasons for disagreement for the changes to Policy 4.2.2.4, 

rather than the reworking of Policy 4.2.3.8.  

Restrictions on land use activities within the Outer Control Boundary of 

the Queenstown Airport 

6 The Panel requests further evidence on the question of whether there is 

justification for the District Plan to impose restrictions on activities within 

the Outer Control Boundary (‘OCB’) greater than the New Zealand 

Standard. I understand this question to relate to the current New Zealand 

Standard for Airport Noise Management and Land Use Planning (NZS 

6802:1992) (the ‘Standard’). A copy of the Standard is contained within 

Appendix 1. 

7 Part 1 of the Standard establishes the scope of the standard as being: 

This Standard is for use by territorial or regional government for the 

control of airport noise. It establishes maximum acceptable levels of 

aircraft noise exposure around airports for the protection of 

community health and amenity values whilst recognizing the need to 

operate an airport efficiently. The Standard provides a guide for 

territorial authorities wishing to include appropriate land use controls 

in their district plans, as provided for in the Resource Management 

Act 1991.1  

8 In addition, the Standard also states: 

The Standard provides the minimum requirement needed to protect 

people from the adverse effects of airport noise. A local authority 

may determine that a higher level of protection is required in a 

particular locality, either through use of the Airnoise Boundary 

concept or any other control mechanism. Any proposal for a higher 

level of protection, to be included in a district plan, or rule in a plan, 

would be subject to the public consultation process as well as the 

requirement to consider alternative methods of achieving the 

objectives of the local authority under the Resource Management 

Act 1991.   

9 The main features of the Standard are to establish maximum levels of 

aircraft noise expose at an Airnoise Boundary; a second outer control 

boundary for the protection of amenity values; and a consideration of 

                                                

1
 Clause 1.1.1, Part 1, New Zealand Standard 6805:1992. 
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individual maximum noise levels from aircraft during any night-time 

operations2. 

10 Clause 1.4.2.1 of the Standard identifies the outer control boundary as an 

area outside the Airnoise Boundary within which there shall be no new 

incompatible land uses (see table 2). Table 2 (Recommended noise 

control criteria for land use planning inside the outer control boundary but 

outside of the air noise boundary) provides the following “recommended 

controls measures”: 

New residential, schools, hospitals or other noise sensitive uses 

should be prohibited unless a district plan permits such uses, 

subject to a requirement to incorporate appropriate acoustic 

insulation to ensure a satisfactory internal noise environment. 

Alterations or additions to existing residences or other noise 

sensitive uses should be fitted with appropriate acoustic insulation 

and encouragement should be given to ensure a satisfactory 

internal environment throughout the rest of the building.  

11 Based on a review of the Standard itself, and without considering the legal 

approach to the role of standards in Plan formulation, the following 

conclusions can be reached: 

(a) The Standard is a guide for the formulation of appropriate land use 

controls relating to Airports by a territorial authority within a district 

plan;  

(b) The focus of the Standard is on controlling the effects of aircraft 

noise and to do that it establishes mechanisms such as the Airnoise 

Boundary and Outer Control Boundaries, based on predicted noise 

generated by Airport activities; 

(c) The Standard does not bind the Council to either these mechanisms 

to manage land use activities on airports, or for the imposition of a 

higher level of control if it wishes; and 

(d) While the Standards identify the need to undertake public 

consultation and s.32 analysis in relation to any higher level of 

control than proposed within the standard, we consider that this 

obligation would exist in respect to any controls arising from the 

management of airport noise. 

                                                

2
 Clause 1.1.5, Ibid 
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12 Returning to the question as to whether the Council has the ability to 

impose restrictions on activities in the OCB greater than the standard, my 

answer is yes, although to do so would require a clear analysis under 

section 32 of the costs and benefits of the proposed method and a 

consideration of alternatives.  

Policy 4.2.4.1 

13 At paragraph 76 of my EIC, I proposed an addition to Policy 4.2.4.1 that 

was designed to capture the role of the other settlements and townships 

in providing local commercial services and activities. The Panel has 

requested the wording of these additions be reconsidered to better follow 

the structure of the initial statement. I proposed two minor changes to the 

last bullet to replace the “and” with an “is” and to strike out the word “land” 

with this change highlighted below.  

Limit the spatial growth of Queenstown, so that: 

•  the areas of significant indigenous flora and fauna natural 

environment is are protected from encroachment by urban 

development 

•  sprawling of residential settlements into rural areas is avoided 

•  residential settlements become better connected through the 

coordinated delivery of infrastructure and community facilities 

•  transport networks are integrated and the viability of public 

and active transport is improved 

•  the provision of infrastructure occurs in a logical and 

sequenced manner 

•  the role of Queenstown Town Centre as a key tourism and 

employment hub is strengthened 

•  the role of Frankton in providing local commercial and 

industrial services is strengthened 

• the role of other settlements and townships in providing local 

commercial services and a variety of activities, and is 

sufficient land to accommodate business growth and 

diversification. 

Objective 3.2.5.3 

14 At paragraph 71 of my EIC I proposed amendments to this objective, as 

follows:  
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Direct Encourage and enable new subdivision, use or development 

to occur in those areas which have potential to absorb change 

without detracting from landscape and visual amenity values. 

15 The Council’s latest position, included within the Memorandum of Counsel 

on behalf of the Queenstown Lakes District Council filing redrafted 

objectives, dated 18 March 2016, proposes to amend Objective 3.2.5.3, 

as follows: 

3.2.5. 3 Objective - Direct nNew urban subdivision, use or 

development to will occur in those areas which have potential to 

absorb change without detracting from landscape and visual 

amenity values.   

16 Objective 3.2.5.3 is a high level objective sitting above the more directed 

provisions relating to landscapes within Chapter 6. Its attendant policy 

3.2.5.3.1 is concerned with directing urban development to UGB’s and this 

focus would explain the rationale for the Council’s recommended change 

to add the word “urban” to the Objective. However, as stated at paragraph 

70 of my EIC, the addition of 'urban' to the objective would in my view 

undermine its utility as a strategic objective applying to all subdivision, use 

and development within the District. 

17 Putting aside whether the Objective should apply to urban areas, its 

wording is directive and focused on the way in which activities are 

managed within the landscape. Upon reflection it is not a provision that 

can be readily modified in a way to recast as an objective and on this 

basis I would suggest that it become a policy. I recognise that if Objective 

3.2.5.3 is changed to a policy, it would then not sit well under the structure 

of other objectives within Chapter 3, which are not cast in such a broad 

way as to create a logical structure. In addition, it would also orphan the 

existing Policy 3.2.5.3.1. This situation may resolve itself once the Panel 

has settled on the final wording and structure of the landscape provisions 

within Chapter 3.  

Policy 4.2.2.4  

18 Should the Panel accept the unanimous agreement resulting from the 

Expert Witness Conferencing directed on the provisions relating to the 

Queenstown Airport within the strategic directions chapters, Policy 4.2.3.8 

would be deleted. The only matter of disagreement remaining for the 

Hansen Family Partnership relates to the proposed changes to Policy 
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4.2.2.4, as detailed above. The changes proposed by the planning 

witnesses for the Airport and the Council, are as follows: 

Not all land within Urban Growth Boundaries will be suitable for 

urban development or intensification, such as (but not limited to) 

land with ecological, heritage or landscape significance; or land 

subject to natural hazards or within the Outer Control Boundary. The 

form and location of urban development shall take account of site 

specific features or constraints to protect public health and safety. 

19 Policy 4.2.2.4 relates to Objective 4.2.2 and the use of UGB’s to manage 

the growth of urban centres within the District. In terms of the specific 

issues relating to the airport, these are proposed to be captured within the 

new Objectives 4.2.7 and 4.2.8 and related policies. I agree to the 

inclusion of these provisions as they span all parts of the urban 

development provisions within Chapter 4 and provide the specific higher 

order direction required to manage the airport and its effects on the 

environment. 

20 In dealing with the use of land within UGBs, an evaluation of the suitability 

of land for urban development will require a more refined consideration of 

whether the activities proposed within the OCB are sensitive to aircraft 

noise and/or or likely to adversely impact on the efficient operation of 

Queenstown Airport. The suggested additions to Policy 4.2.2.4 fail to 

make that critical distinction and may prevent sustainable proposals with 

no impacts on the airport from being achieved.  

21 The more structured approach taken to the provisions relating to the 

Queenstown airport under Objectives 4.2.7 and 4.2.8 provide the 

necessary guidance on the suitability of proposals within urban areas. 

Because the additions to Policy 4.2.2.4 lack such refinement, I consider 

them to be an inefficient and ineffective method to implement the relevant 

objectives of the PDP.  

 

 

Chris Ferguson 

23 March 2016 
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