INDEX TO CASES REFERRED TO BY QUEENSTOWN LAKES DISTRICT COUNCIL

Cases referred to by Queenstown Lakes District Council Tab
Staufenberg Family Trust No. 2 v Queenstown Lakes District Council [2013] | 1
NZEnvC 100

Re Skydive Queenstown Ltd [2014] NZEnvC 108 2
Royal Forest and Bird Society of New Zealand v Dougal Innes [2014] NZEnvC 72

Royal Forest and Bird Protection Society of New Zealand Incorporated v New | 4
Plymouth District Council [2015] NZEnvC 219

Green & Anor v Rodney District Council [2010] NZEnvC 183 5

27713408_1.docx













4
[9]  On 3 March 2014, this Court issued a decision' (the First Decision) making an
interim order to prohibit the respondent (Mr Innes/respondent) (and his servants and

agents) from carrying out:

(a) any clearance of indigenous vegetation (as defined by the Plan) or any
activity that could result in such clearance;
(b) any watering, irrigation, over-sowing or top-dressing of any part of the

subject land.

[10] On 6 March 2014, Royal Forest & Bird lodged an amended application for final
orders, modifying and expanding the orders sought and the land to which the orders

would apply.

[11]  On 12 March 2014, Mr Innes applied for the interim order to be cancelled, under
section 320(5) and 321 RMA.?> Royal Forest & Bird opposed cancellation.’

[12]  Mr Innes sought, and was granted, an urgent hearing of his application. His
stated grounds for urgency referred to serious financial implications that could ensue in
the event that he continued to be restricted by the interim order from sowing or irrigating
his land. He noted, in particular, that this financial risk could arise if he could not

undertake sowing by approximately 30 March 2014.*

[13]  Prior to the hearing, Queenstown Lakes District Council (QLDC/the Council)
and James Wilson Cooper (a land owner) and Federated Farmers of New Zealand each
gave notices to join the proceedings under section 274 RMA. In the Council’s case, that
was to assist the Court in view of the Council’s interest in the proper administration of
the Plan and the sustainable management of the district’s resources. Mr Cooper is a
joint owner of land classified as a RAP. The Court accepted that this fact, and the
potential for him to be affected by the relevant Plan rules, qualified him under

section 274(1)(d) (a person who has an interest in the proceedings that is greater than the

’ [2014] NZEnvC 40.

. On 19 March 2014, Mr Innes filed an amended application, but the only substantive change was
to explicitly seek costs.

; Notice of opposition to application to cancel interim enforcement order dated 17 March 2014.

s Memorandum of counsel for respondent regarding application to cancel an interim order dated

12 March 2014.



5

interest the general public has).” Similarly, in view of the representative role Federated
Farmers of New Zealand has for farmers in the Queenstown Lakes District, the Court

accepted it had status under section 274.
The respective positions of Mr Innes and Royal Forest & Bird on cancellation

(a)  Mr Innes’ grounds for cancellation

[14]  In his application, Mr Innes states nine grounds for cancellation. In summary,

these are:

a. he undertook due diligence prior to purchasing and undertaking the work on the subject
land. No public information indicated the presence of significant indigenous vegetation
on the subject land that would otherwise [sic] be listed in Appendix 5 of the ... Plan or the
presence of threatened plants listed in Appendix 9 of the ... Plan [which he further
particularises];

b. the subject land has a history of farming related activity and land disturbance, which has

been confirmed as a permitted activity;
he relies on existing use rights;

d. part of the Big River land is zoned Rural Residential, in which case Site
Standard 5.3.3.1.x does not apply;

e. there is no evidence before the Court to establish that any threatened plants listed in
Appendix 9 of the ... Plan were present on the subject land prior to that land being

cultivated;
f there is no evidence before the Court to establish that Site Standard 5.3.5.1.x of the ...

Plan was breached and that resource consent was required;

8. no resource consent is required for the activity in question as all parts of Site

Standard 5.3.5.1.x are complied with;

h. it is necessary to sow the land urgently to enable ongoing farming operations and financial
return from the subject land in 2014;

i [he] is significantly prejudiced by the orders remaining in place.

(b)  Royal Forest & Bird’s grounds of opposition to cancellation

[15] In its notice of opposition, Royal Forest & Bird challenge Mr Innes’ stated

grounds as follows:

; Record of Telephone Conference, 14 March 2014,
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undertaking due diligence does not override the requirement to comply with District Plan
rules;

Mr Innes had the opportunity to apply for a certificate of compliance ... [and] ... did
not...;

the fact that Land Information Memoranda ... did not refer to the site being significant
indigenous vegetation, or refer to the presence of Appendix 9 threatened plants, is not
relevant to whether Mr Innes is required to comply with site standard 5.3.5.1.x;

that the site is not listed in Appendix 5 of the District Plan as a site containing significant
indigenous vegetation is not relevant to whether Mr Innes is required to comply with site
standard 5.3.5.1.x;

... [the] Council is not obliged to determine for a landowner whether their land contains
indigenous vegetation. If Mr Innes relied on information or advice provided by [the] ...
Council ... that does not authorise an activity that would otherwise breach the Plan;

there are no existing use rights on the site that would presently allow the clearance of
indigenous vegetation that was undertaken and that is proposed. Even if there were ... the
activity breaches the duty in section 17 ... in such a manner that justifies an enforcement
order;

there is sufficient evidence ... that site standards [sic] 5.3.5.1.x ... was breached,
including by the clearance of Appendix 9 threatened plants. Resource consent is required;
the site is currently in a condition that appropriate steps can be undertaken to remedy or
mitigate the effects of clearance of indigenous vegetation. Mr Innes intends to undertake
activities on the site that will result in the permanent loss of the terrestrial ecological
values, which cannot then be remedied or mitigated;

Mr Innes’ ongoing farming operations should be conducted only in accordance with a

lawfully issued resource consent, and to require this does not amount to prejudice.

[16] Royal Forest & Bird preface that response by stating three primary grounds for

why the interim order should remain in force until the substantive enforcement order

application is decided. In summary, these are:

(a)

(b)

The first interim order is neces;sary to addre;ss thf; éxi-sting and pfoposed contravention of a
rule in the Plan [for reasons which Royal Forest & Bird particularise in paragraph 1].

On the part of the [subject land] zoned Rural Residential where the activity does not
contravene a rule in a plan, the clearance of indigenous vegetation undertaken and
proposed ... breaches section 17 ... in such a manner as justifies the issuing of an ... order
[in that] ... indigenous vegetation cleared included significant indigenous vegetation and
its protection is a matter of national importance under section 6(c) ... clearance resulted in
substantial adverse effects on ... significant indigenous vegetation ... [and those] adverse
effects were not expressly recognized by the person who approved the plan change that re-

zoned part of the subject site Rural Residential.
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(©) The second interim order is necessary to avoid, remedy or mitigate adverse effects on the

environment caused by the respondent.

Statutory provisions and relevant legal principles

[17] The Court’s jurisdiction as to cancellation is found in section 320(5),
supplemented by section 321. Section 320(5) confers a broad discretion to consider
appropriate and relevant matters in the particular case. However, at least as a matter of
discretion, we agree with Ms Caunter that the Court can and should consider the matters

that informed its interim order decision.

[18] That encompasses, amongst other things, consideration of the matters in

section 320(3), namely:

(a)  what the effect of not making the order would be on the environment; and

(b)  whether the applicant has given an appropriate undertaking as to damages; and

(c)  whether the Judge should hear the applicant or any person against whom the interim order
is sought; and

(d)  such other matters as the Judge thinks fit.

[19] However, the Court should do so afresh in light of its findings on the evidence

(and in view of associated submissions).

[20]  In addition, we consider that there is sufficient similarity between the nature of
the discretions to make and to cancel an enforcement order that we can be guided by
principles that the Courts have applied in decisions on the making of enforcement
orders. In particular, we accept that Royal Forest & Bird is correct to observe the
importance of upholding public confidence in the integrity of plans in the Couit’s
exercise of discretion on an interim order cancellation application. The Court has a
responsibility to uphold the law, including plan rules. That must be a strong factor in
favour of maintaining an interim order where the Court finds that breach of a plan rule
would otherwise occur or be likely. However, we also acknowledge Ms Caunter’s
submission that this principle must be considered in the particular context of the rule in
issue. The principle of upholding plan integrity and the law is paramount. In
considering its available options, the Court should consider the relative environmental

harm associated with those options. Subject to the Court’s primary responsibility to
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uphold compliance with the RMA, it is relevant for the Court to consider financial
hardship to a person the subject of an order in the exercise of its discretion as to whether
to grant (wholly or partly) or decline an application for interim order cancellation. The
lack of an undertaking as to damages is a matter we can weigh in the exercise of our

discretion.

[21] The Court has a primary responsibility to uphold compliance with the RMA
(including plan rules). However, that does not necessarily dictate that an interim order
as to rule contravention must be maintained regardless of circumstances. Especially
when considering whether an interim order ought to be cancelled, we agree with Ms
Caunter that it is relevant for the Court to consider the coherence or otherwise of the rule
in issue. In this case, we are dealing with a rule no-one could reasonably claim to be
easy to understand. Mr Innes diligently sought Council advice on whether it applied or
not, and was disarmed by what Council officers told him. Those officers could not be
said to have obviously got it wrong either. That is because the rule owes its origins to
compromise and poor regulatory process. Consequently, it is unacceptably fraught with
complexity and uncertainty. In this context, we stop short of declaring it ultra vires.
Firstly, that is because we have only had opportunity to apply the lens of Mr Innes’
unfortunate circumstances to it. Secondly, in that context and with the help of Court-
directed expert witness conferencing amongst the three ecology and botany experts, we
have elicited 2 meaning as we later address. We have no jurisdiction to declare it void
for unreasonableness. The Council most certainly has capacity to re-consider it on that

basis, and we encourage it to do so with urgency.

Jurisdictional limits set by interim order and cancellation application

[22]  The Court can do no more than grant cancellation (in whole or in part) or refuse
it. Royal Forest & Bird sought orders in terms of sections 314(1)(a) and (b)(ii). The
foundation of the application was an assertion that activities occurring on the subject
land were or were likely to contravene “the Plan’s vegetation clearance rules”. The
application referred specifically to Rural General Rule5.3.3.3.xi and Site
Standard 5.3.5.1.x of the Plan. That foundation was the basis of the application seeking

an interim order in terms of section 314(1)(a).
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[23] The application sought associated restrictions, in terms of section 314(1)(b)(ii)
(avoid, remedy, or mitigate any actual or likely effects on the environment caused by or
on behalf of that person) on watering, irrigation, oversowing or top-dressing. With

some adjustment, the First Decision made the interim order in those terms.

[24] Mr White (for Mr Innes) has since brought to light that 27 hectares of the subject
land is in the Rural Residential zone and so Rule 5.3.3.3.xi and Site Standard 5.3.5.1.x
do not apply to that portion. In closing submissions, Royal Forest & Bird accepted this

made it inappropriate to maintain the interim order over that land. We agree.

The proper interpretation of Rule 5.3.3.3.xi and Site Standard 5.3.5.1.x in their
context
[25] The central question as to the cancellation application concerns the proper

interpretation of Rules 5.3.3.3.xi and Site Standard 5.3.5.1.x to that portion of the

subject land zoned Rural General.

[26] A rule’s plain meaning (in light of its purpose) should be ascertained with regard
to the rule’s immediate context, rather than in a vacuum; it is permissible to refer to
objectives, policies and other provisions of the Plan, if a rule’s obscurity or ambiguity

make it necessary to do so: Powell v Dunedin City Council [2005] NZRMA 174 (CA).

[27] Relevant to Powell’s reference to “vacuum”, plan rules have an intended

statutory relationship to plan policies, namely to implement them (see section 75).

[28] An activity will not qualify as a permitted activity under Rule 5.3.3.1 if Site
Standard 5.3.5.1.x is contravened. In that regard, we must also consider whether Site
Standard 5.3.5.1.x reserves undue subjective discretion to the Council to approve
activities case-by-case. If it does, it is ultra vires: see Bryant Holdings Lid v
Marlborough District Council® and the long list of authorities cited in Brookers

Resource Management. 1f it is ultra vires, it cannot support maintenance of the interim

order.

H, ? Bryant Holdings Ltd v Marlborough District Council [2008] NZRMA 485 (HC).
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[29] However, the fact that a rule calls for judgment does not necessarily make it ultra

vires. The question is whether undue subjective discretion is conferred.

[30] One way of thinking about that is in terms of whether or not the rule in issue sets
appropriate boundaries such that the exercise of discretion must be by reference to
specified factors allowing for informed judgment. For example, Bryant held acceptable
a condition allowing scope to determine whether an activity would “adversely affect any

land owned or occupied by another person”.

[31] The broad effect of Site Standard 5.3.5.1.x is plain to understand. It disqualifies
clearance of indigenous vegetation from being treated as a permitted activity, unless one
of four exceptions ((a)-(d)) to that disqualification applies. Unless one of those
exceptions applies, indigenous vegetation clearance is a restricted discretionary activity

under rule 5.3.3.3.x.

[32] Of the four exceptions, the relevant one for the present proceedings is (a), as

follows:

There shall be no clearance of indigenous vegetation except for:
(a)  The clearance of indigenous vegetation that is:
i totally surrounded by pasture and other exotic species; and
ii. less than 0.5 hectares in area; and
ili.  more than 200 metres from any other indigenous vegetation which is greater than
0.5 hectares in area; and
iv.  less than 1070 metres above sea level; and
V. more than 20 metres from a water body; and

Vi not listed as a threatened species in Appendix 9.

[33] Associated with the Standard are these definitions:

Indigenous vegetation

Means a plant community in which species indigenous to that part of New Zealand are important

in terms of coverage, structure and/or species diversity.
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Vegetation clearance
Means the felling, clearing of [sic] modification of trees or any vegetation by cutting, crushing,

cultivation, spraying or burning. Clearance of vegetation shall have the same meaning.

[34] There are associated Plan “Issues” statements and Objectives and Policies.
These generally indicate that the Council has recognised that the “downland lake basins”
have undergone extensive modification, but that there are “significant remaining pockets
of indigenous vegetation ...” and that the Council has protection responsibilities (see
District Wide Issues). They express a range of broad protection and enhancement
intentions in regard to indigenous vegetation. One policy (1.20) makes explicit

reference to the Site Standard in issue:

That following the completion of a schedule of areas of significant indigenous vegetation and
significant habitats of indigenous fauna, and its formal inclusion within the Plan, there will be a
review of site standards (a) (i), (ii) and (iii) of Rule 5.3.5.1(x) to determine whether or not these

standards within the Rule are required in all the circumstances.

[35] We disagree with the Council and Royal Forest & Bird by saying we find the
Site Standard 5.3.5.1.x is a very difficult rule to understand. We find the Council’s
unqualified submission on this surprising in light of the various interpretations and
angles that came to light through submissions and in evidence. Indeed, part of the
context in which the Court directed that Dr Walker, Mr Davis and Dr Espie conference
on certain key questions relevant to the Site Standard’s meaning and application were
observations, including by Ms Campbell for the Council, as to the rule’s interpretation

challenges.

[36]  Aided by the large degree of consensus in the answers those witnesses gave to
the Court’s questions in their joint statement (dated 24 March 2014), and by weighing
their different opinions on some core aspects of the Standard, we elicit a meaning in the
context of this matter. We address that shortly, Before we do so, we explain our

understanding of how the rule is intended to work.

[37]  The rule requires different stages of testing in order to determine whether or not

it is contravened:



(a)

(b)

(©

(d)

(®)
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stage 1 is to determine whether the activity in issue includes “clearance” of
vegetation. That is relatively straightforward, by reference to the Plan’s
definition of “vegetation clearance”;
where an intended activity includes “clearance” of vegetation, the next
stage is to determine whether the “vegetation” is “indigenous vegetation”

according to the Plan’s definition (...a plant community in which species

indigenous to that part of New Zealand are important in terms of coverage, structure
and/or species diversity...);

as to what constitutes a “plant community”, the ecology/botany witness
conference statement advised that there must be “two or more plants” not
all of which had to be indigenous. It further advised that no exotic plants,
including pasture, should be excluded, and that it was not necessary ihat all
members also qualify as “important”. As to the question of proportionality
of indigenous to exotic members, the joint statement did not provide a clear
answer. Differences between experts were evident from questioning also.
Dr Espie considered predominance of indigenous was required. Dr Walker
disagreed. The question of “proportionality” is one respect in which the
definition of “indigenous vegetation” and, therefore, the rule is unclear;
further, there is a requirement to determine that the plant community
includes species “indigenous to that part of New Zealand”. That is
relatively straightforward and was not a matter contested in the evidence.
We are satisfied, in this case, it would include species indigenous to the
South Hawea Flat area in which the subject land is located (as well as in
the wider district);

further, a central requirement in the definition is to judge whether there are,
amongst the indigenous species of the plant community’s indigenous
members, those that are “important in terms of coverage, structure and/or
species diversity”. That is an area where there is room for significant
variance in opinion and, therefore, significant potential uncertainty. It was
an area of significant disagreement between the ecology/botany expetts.
Mr Withington, for the Council, discounted Dr Espie’s view that “and/or”
had to be used in a way that “coverage”, “structure”, “species diversity”
had to be treated conjunctively on the basis that this was answered simply

as an interpretation exercise (i.e. “and/or” meant conjunctive or
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disjunctive). We agree that the phrase does not dictate a conjunctive
approach. However, the uncertainty arises in the fact that it allows for both
approaches in the context of ultimately reaching a judgment as to

“important”.

[38] If it is adjudged that there is a plant community constituting “indigenous

vegetation” that would be the subject of clearance by the activity in issue, the next stage

is to determine whether the clearance is, in any case, exempt from the site standard. To

be exempt, six cumulative requirements must be satisfied. Our understanding of each of

these (in some cases, aided by the joint witness statement) is as follows:

(a)

(b)

©

(d)

(©)

®

“totally surrounded by pasture and other exotic species” means surrounded
on all sides by exotic pasture or other exotic species;

“less than 0.5 hectares in area”, while it refers to the area of disturbance, in
effect means the area of the indigenous plant community in question. That
requires an estimate to be taken. It also relies on the judgment inherent in
determining what constitutes “indigenous vegetation” noted earlier;

“more than 200 metres from any other indigenous vegetation which is
greater than 0.5 hectares in area” is relatively straightforward. A
200 metre distance is calculated from the outer edge of the subject
indigenous plant community. That becomes the radius to calculate a circle
of 200 metres in radius. If there are no indigenous vegetation communities
in excess of 0.5 hectares within that circumference, this requirement is met;
“less than 1070 metres above sea level” is self-explanatory and not in issue
in the matter before us;

“more than 20 metres from a water body™ is also self-explanatory and not
in issue in the matter before us;

“indigenous vegetation” ... “not listed as a threatened species in
Appendix 9” is somewhat unclear in that “indigenous vegetation™ is, by
definition, a plant community not individual species. We read it as
intending to mean that, if “indigenous vegetation” (as defined) is found to
exist in the area intended to be cleared and any member species of that
community is a “threatened species in Appendix 97, this requirement for

the exemption will not be satisfied, hence the exemption will not apply.
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Findings as to the application of Rule 5.3.3.3.x and Site Standard 5.3.5.1.x
[39] We find that discing, ploughing and associated cultivation activities intended to

be carried out on the subject land would constitute “clearance” of vegetation.

[40]  As to whether any of those activities would constitute “clearance of indigenous
vegetation™ such as to trigger Site Standard 5.3.5.1.x, our findings are different for those
areas of the subject land that were left undisturbed by the discing and related activities
that occurred prior to the First Decision (undisturbed areas) and those that were so

disturbed (disturbed areas).

[41] For the undisturbed areas of the subject land, we find Site Standard 5.3.5.1.x is
likely to be breached in the event that disturbance of indigenous vegetation occurs (e.g.
by “cutting, crushing, cultivation”). That finding is made on the weight of evidence, in
terms of which we prefer the evidence of Dr Walker and Mr Davis over that of Dr Espie.
It also draws from observations on our site visit, which helped confirm the reliability of

that evidence. We make that finding because the evidence demonstrates to us that:

(a) a proportion of those undisturbed areas contains “indigenous vegetation”,
as defined; and

(b) some of those “indigenous vegetation” communities are more likely than
not to exceed 0.5 hectares (accepting we did not receive precise
measurement evidence). Distances between “indigenous vegetation”
communities are likely to be less than 200 metres (again accepting we did

not receive precise measurement evidence). At least two species identified

as present on the undisturbed areas of the subject land- are listed as -a-

threatened species in Appendix 9. Therefore, the exception to the Site

Standard is not available.

[42]  Specifically we find that any clearance of indigenous vegetation (as defined by
the Plan) is a restricted discretionary activity under Rule 5.3.3.3.xi on any part of Lot 4
DP 20242 BIK VII Lower Hawea SD other than those portions shown on the “Paterson
Pitts Group” plan labelled “Extent of Disced Areas” and marked “C” and annexed to

this decision cross-hatched green as “Approx extent of Disced Area”.
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[43] For the disturbed areas of the subject land, we find that Site Standard 5.3.5.1.x is
not likely to be breached in the event that further disturbance of that land occurs (e.g. by
“cultivation”). That finding is made on the weight of evidence, in terms of which we
prefer the evidence of Dr Espie over that of Dr Walker and Mr Davis. It also draws
from observations on our site visit, which helped confirm the reliability of that evidence.
We make that finding because the evidence demonstrates to us that the current state of
the part of the subject land that has been disced is such that it is unlikely that any

“indigenous vegetation” meeting the Plan’s definition remains.

[44] Notwithstanding any potential for indigenous plants in this area to recover, there
is no longer any “indigenous vegetation” in terms of the Plan’s definition. As to the
differing views of Dr Walker and Dr Espie on the likely dominance of adventive
species, in terms of competition between species, we prefer Dr Espie’s view based on
his significant experience. We agree with Dr Espie and Mr Davis as to the high
potential for spread of mouse ear hawkweed hieracium. We note we observed the
prevalence of that virulent exotic weed on our site visit, especially in the QEII covenant

area.

[45] In any case, the views of Dr Walker, Mr Davis and Dr Espie were largely
consistent in demonstrating that “unassisted recovery” would result in different
indigenous vegetation communities at best. Further, we prefer the unequivocal views of
Dr Espie and Mr Davis that exotic species would initially dominate and the duration of
such domination was uncertain. Dr Walker expressed similar, albeit more equivocal,

views.

[46] On the weight of evidence, therefore, we find that what might recover would not

likely meet the Plan’s definition.

[47] Also, on the weight of evidence, we do not see the need to impose a buffer strip
as suggested by Mr Davis. In particular, we are persuaded, in light of Dr Walker’s

evidence, that such a strip would not serve a sufficient resource management purpose.
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[48] Given those findings on the evidence, we find that the interim enforcement order

should not be sustained over any part of the disturbed areas of the subject land.

[49] We consider this is the case for all activities to which the interim order applies.
In regard to any “clearance” of vegetation, the interim order was sought and made
primarily in terms of section 314(1)(a), on the footing that Site Standard 5.3.5.1.x would
be contravened. Whether or not it has already been contravened is not what
section 314(1)(a) relevantly concerns, i.e. “contravenes or is likely to contravene ... a
rule in a plan”. On the basis of our findings as to the state of the disturbed land, we find
there is no jurisdictional basis for continuance of the interim order in respect of that
land. However, even if there were, we find (by reference to our findings on the ecology

expert evidence) that continuance of the interim order would serve no valid resource

management purpose.

[50] The position for the second limb of the interim order is the same, although for
slightly different reasons. We accept Royal Forest & Bird’s submission that this second
limb is founded by reference to section 314(1)(b)(ii) (as to “effects”). However, the
restrictions it imposed were on the basis of the evidence that then indicated that
watering, irrigation, oversowing and topdressing of the disturbed land ought to stop to
allow for recovery of the indigenous vegetation there. On the weight of evidence noted
earlier, we find that there is no such justification for the second limb to apply to the

disturbed areas.
[51] We now turn to the undisturbed areas.

[52] = We find that discing, ploughing and other cultivation activities would likely-
mean that Site Standard 5.3.5.1.x would be breached. We reject the argument offered in
Mr White’s evidence that existing use rights under section 10 of the RMA would allow
such activities. We reject Mr Innes’ submission and accept the essence of the
submission for Royal Forest & Bird on this point. The evidence showed that, until the
recent discing, the subject land was relatively undisturbed. The most recent activity,
therefore, disqualifies any ability to rely on existing use rights given the effects

associated with it.
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[53] However, in all of the circumstances, we find that a sufficient and more
appropriate step is for the Court to make a determination of the rules’ meaning in the
terms earlier described. Continuance of the interim order over the undisturbed areas is

unwarranted in terms of ensuring compliance with the Plan.

[54]  That is in view of an undertaking which the Court sought and Mr Innes provided
through Ms Caunter. That undertaking is (from Judge’s noteST):

Mr Innes and his servants, contractors and agents undertake not to cultivate currently uncultivated

portions of the balance of Lot 4° as identified in the second affidavit of Mr White Exhibit C.

[55] The Court treats the undertaking as only necessary ponding legalisation of the

activity in issue.

[56] Mr Innes’ evidence demonstrated the efforts he went to, to endeavour to comply
with the Plan before he undertook cultivation on the subject land. He was in essence
disarmed by what he was told by Council officers. We accept Royal Forest & Bird’s
submission that he could have taken the further step of seeking a certificate of
compliance. However, he was not obliged to do so. In a context of the interpretation
issues which the Site Standard presents, we are satisfied he demonstrates at least good
intent to comply with the RMA. That intent to abide the law is also evident in the fact
he has left part of the subject land undisturbed (an historic coach route) pending the
securing of an archaeological authority. It is also evident in his patience in abiding

delivery of this decision.

[57]  In view of all these matters, the Court considers it is sufficient simply to state
how it interprets the rule and its continued application to the undisturbed portion of the

subject land.

! The transcript was not available as at the date of writing this part of the decision.

§ By which Ms Caunter indicated he meant DP 20242 Block VII Lower Hawea SD but which is
more precisely shown cross-hatched and labelled “Lot4 DP 20242” on the copy of an aerial
photograph annexed to the First Decision.
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Findings as to Part 2 RMA

[58] Asto Part 2, the Court does not accept Royal Forest & Bird’s submission, on the
basis of Dr Walker’s opinion, that the indigenous vegetation on the subject land is of
“national importance” for the purposes of section 6(c). The Court heard from Mr Davis
that the Council’s project to identify areas of significant indigenous vegetation has
“stalled”. While Mr Davis (the Council’s consultant for this project) has undertaken a
confidential report on the subject land, his report does not constitute Council policy. We
heard also from other Council witnesses that several processes would be followed before
(1) the Council made appropriate decisions in order to (2) decide to notify a plan change
necessary to schedule any such identified areas. In that context, we are not prepared to
rely on Dr Walker’s assertions that section 6(c) applies. We are not satisfied, on the
basis of the evidence as a whole, that any vegetation on the subject land constitutes
“significant indigenous vegetation and significant habitats of indigenous fauna” for the

purposes of section 6(c).

[59] As to section 5(2)(c), we refer to our earlier findings on the effects of cancelling
the interim order over the disturbed areas of the subject land. Those disturbed areas
constitute a significant proportion of the total subject land. For the balance, we are
satisfied that our determination on the meaning and application of the Site Standard is

sufficient, in the circumstances of Mr Innes’ undertaking.

[60] We find that cancelling the interim order would not be contrary to Part 2 of the
RMA.

Other matters relevant to exercise of discretion
[61] In addition, we consider it would be unjust to maintain the interim order in all of

the circumstances. Those circumstances are primarily:

(a) the undue financial hardship that the interim order would impose on Mr
Innes, in relation to the disturbed areas of the subject land. His evidence
on the financial risks he faces if he cannot sow and irrigate (as permitted
activities) the disturbed areas of the subject land was not shaken in cross-
examination. Royal Forest & Bird did not offer any undertaking as to

damages. While that was not a matter that constrained the making of the
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interim order, it is relevant to the consideration of the financial hardship
the order imposes; and

(b) the fact that Mr Innes acted responsibly and with due diligence before he
undertook vegetation disturbance on his land. It is most unfortunate that,
due to a Council systems’ error, the present owners of the subject land did
not receive the confidential report (which the Court has not seen) from Mr
Davis, bearing in mind Mr Davis’ evidence that it was Council practice
that the reports be provided to land owners. Had that slip up not happened,
Mr Innes would have had the opportunity to appraise himself of Mr Davis’
opinion concerning indigenous vegetation on the subject land at a much
earlier stage. It is also unfortunate that neither of the Council officers who
discussed the Site Standard with Mr Innes in February had any knowledge
of the report’s content. That is especially in view of Mr Bretherton’s
answer to Court questioning that it would have been helpful to have

known.

[62] We accept that it would have been more prudent for Mr Innes not to have relied
on conversations with Council officers to inform his understanding of Plan compliance.
Informal views expressed by Council officers cannot be expected to discharge the
responsibility a person has to ensure their activities are lawful. However, Mr Innes’
actions here were encouraged by the Council’s own publication on the Site Standard.
Alongside that, the inherent complexity and uncertainty of the Site Standard are
important. The extent of difference in opinion between Dr Walker, Mr Davis and Dr
Espie in this case as to the fundamental meaning of the Site Standard illustrates that.
Even if Mr Innes were to have sought the advice of Dr Espie, along with Mr White and a
legal adviser; the informed view he may then have taken may still not have seen him

safely home.

[63] However, we record that the case for cancellation is clearly made out even

without such circumstances.
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Other observations

[64] We reject Mr Todd’s submission (for Mr Cooper) that there was no sound basis
for the making of the interim order. The evidence we have heard in regard to Mr Innes’
cancellation application reinforces that the Site Standard applies to uncultivated areas of
the subject land. It also demonstrates that it is likely it did apply to the now cultivated
areas before that cultivation occurred. The First Decision was informed by Dr Walker’s
opinion that there was capacity for recovery of indigenous vegetation on disturbed areas.
Our site visit helped us put that evidence in context. On balance, we find that the
contrary opinions of Dr Espie ought to be preferred as more reliable for the reasons we

set out earlier in this decision.

[65] We were informed of the genesis of Site Standard 5.3.5.1.x and the associated
definition of “indigenous vegetation”.  That included changes that were made in
response to a particular submitter, and further changes by consent orders. While this is
not uncommon, in process terms, in this case it appears to have resulted in a provision

which is woefully difficult to understand and apply.

[66] We considered whether or not the Site Standard is ultra vires. We determined it
was not in the confined context of this case. It would not be appropriate, in any case, for
the Court to make any determination of this kind in such confined circumstances, given

the Site Standard’s general application.

[67] We urge the Council to consider the Rule further, in accordance with its

functions.

[68] - - A further matter we record here is that, on 27 March-2014, the Court received a
section 274 notice and waiver application from Big River Paradise Limited (which we
understand to be the registered proprietor of the subject land at this time). The applicant
did not put in an appearance during the hearing. However, in view of the timeframe set
by the Court’s first Minute on proceedings (giving parties until 28 March 2014 to join)
and the nature of the applicant’s land interest, the Court allows the applicant status as a

section 274 party.
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[69] Finally, we record the statement which Mr Whittington gave to us on behalf of

the Council concerning the Council’s abatement notice. We understand from that, that

the Council will withdraw its abatement notice to achieve appropriate alignment with

this decision.

For the Court:

JJ M Hassan

Environment Judge
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Introduction

[1]  The Royal Forest and Bird Protection Society of New Zealand Incorporated

(Forest and Bird) has applied for declarations and enforcement orders pursuant to the

provisions of ss311 and 316 of the Resource Management Act 1991 (RMA). The

Respondent in the proceedings is New Plymouth District Council (the Council).

[2] The applications considered by the Court (amended as an outcome of

agreements reached at mediation between the parties) are in the following terms:

1

I, the Royal Forest and Bird Protection Society of New Zealand

Incorporated ("RFBPS") apply for the following declaration under sections
310(bb)(i) and (c) of the Act.
A declaration that the New Plymouth District Plan contravenes the Act in that

it:

2.

(a) fails to adequately recognise and provide for the protection of areas
of significant indigenous vegetation and significant habitats of
indigenous fauna contrary to section 6(c); and

(b) has not been prepared in accordance with the New Plymouth
District Council's function under section 31(1)(b)(iii) for controlling the
actual or potential effects of the use, development, or protection of land
for the purpose of "[t]he maintenance of indigenous biological diversity”,
nor does it give effect to the provisions of the New Zealand Coastal
Policy Statement or the Taranaki Regional Policy Statement, as required
by section 735.

I, RFBPS, also apply for the following enforcement orders under

section 314(1)(b) of the Act:

(a) An order that the New Plymouth District Council notify a change to
the New Plymouth District Plan and in due course notify its review of the
District Plan so as to identify as significant natural areas for the
purposes of section 6(c) of the Act all the 363 sites that are likely to meet
the New Plymouth District Plan significance criteria based on the
desktop assessments described in Wildland Consultants Limited Reports
1623 (March 2007), 2407 (October 2009), 2611 (March 2011) and



2611a (March 2012), in addition to the significant natural areas
contained in Appendix 21 of the District Plan,
(b) An order that the review of the New Plymouth District Plan include
rules for the protection of significant natural areas;
(c) [withdrawn],
(d) An order that for all natural areas of the District that have been
excluded from the section 6(c) identification work undertaken by or on
behalf of the New Plymouth District Council because:
I. they are habitats that are difficult to adequately identify through
desk-top analysis, or
ii. they are considered to be protected through other means such as
through legal covenant or under the Taranaki Regional Council's
Key Native Ecosystems Programme;
iii. the New Plymouth District Council undertake further work to
identify these areas and to include them as significant natural areas
if they are likely to meet the criteria for significance as set out in the
New Plymouth District Plan; and
(e) Such further orders as the Court considers necessary in order to

ensure compliance with the Act.

[3] It will be seen that the proceedings are directed at recognition of and
provision for areas of significant indigenous vegetation and significant habitats of
indigenous fauna in the New Plymouth District Plan (the District Plan). In these
proceedings such areas are jointly referred to as Significant Natural Areas (SNAs).
Forest and Bird seeks declarations that the District Plan fails to recognise and
provide for the protection of SNAs in accordance with its statutory obligations and
seeks enforcement orders requiring the Council to (inter alia) notify a change to the

District Plan to remedy that purported failure.

[4]  The application (as initially filed) was accompanied by two supporting

documents;




e An affidavit dated 2 September 2014 from Ms F J F Maseyk, an
ecologist;'
e An affidavit dated 6 October 2014 from Mr G J Carlyon, a planning

" consultant.

[5] The documents filed by Forest and Bird identified up to 363 SNAs® which it
contended ought be recognised in and given protection under the District Plan. As
the proceedings were potentially of interest to a large number of property owners
across the New Plymouth District whose properties contained SNAs which had been
identified, Forest and Bird filed with its application a request for waiver of and

directions as to service.

[6] Following a telephone conference with counsel for Forest and Bird and the
Council the Court made (13 November 2014) and then amended (28 November
2014) directions providing for service of the proceedings to be effected by notice in

various publications circulating in and beyond the New Plymouth District.

[7] Forty interested party notices® were received from persons and bodies who
wished to participate in the proceedings. Subsequently a number of these parties
combined their interests under the banner of Federated Farmers of New Zealand
(Federated Farmers) or a group terming itself Property Owners Action Group
(POAGQG) for the purpose of presentation of their cases to the Court. Twenty nine
statements of evidence were lodged with the Court for consideration at our hearing.
All of the various statements of evidence were pre-read by the Court but not all of
those who had filed statements were required to confirm their evidence or be

available for cross-examination (although many were).

[8]  In addition to the statements of evidence which were received and considered

by the Court, joint statements were received from:

' Supplemented by Supplementary Affidavit dated 17 March 2015.
? That figure was amended to 361 and recorded in a joint statement dated 2 August 2015,
7 |® Some parties gave more than one notice.




e  Witnesses G J Carlyon (for Forest and Bird), S A Hartley (for Federated
Farmers), J A Johnson (for the Council) and F C Versteeg (for the
Council) as to planning issues;

e Witnesses M M Dravitzki (for the Council) and F J F Maseyk (for Forest
and Bird) as to the number of SNAs (refer footnote 2).

[9] Prior to commencement of the hearing Forest and Bird filed an interlocutory
application seeking to strike out parts of the cases of various other parties. The Court
declined to determine the strike out application prior to the hearing. The issues
raised in the application were ultimately dealt with as part of the merits of the

proceedings overall.

Background

[10] These applications have their origin in processes arising out of the Proposed
New Plymouth District Plan (the Proposed Plan) which was notified in November
1998, more particularly the provisions of the Proposed Plan relating to the
identification and protection of SNAs.* During the course of preparation of the
Proposed Plan the Council had identified 164 areas in the District which were
regarded as SNAs. Many of these SNAs were situated on land which was in public
ownership (such as the DoC estate or Council Reserves) where it was considered that

no further protection under the District Plan was necessary.

[11] The Proposed Plan as notified contained two appendices identifying SNAs
which were situated on land in private ownership and accordingly were not subject to
the same protection as land in public ownership:
e Appendix 20.2 (now Appendix 21.2-District Plan) identified 32 SNAs
which were not subject to any form of legal protection;
e Appendix 20.3 (now Appendix 21.3-District Plan) identified 38 SNAs

which were legally protected through covenants.’

G J Carlyon Affidavit, para 13 - also Issue 16 (Operative) District Plan - see definition of
onservation Covenant in District Plan.




[12] Notwithstanding identification of umprotected SNAs in Appendix 20.2, no
rule was included in the Proposed Plan providing for their protection (for example by
requiring resource consent for any modification of the SNAs). Instead the Proposed
Plan provided for a series of non-regulatory methods for protecting SNAs combined
with a monitoring programme. Forest and Bird and the Director General of
Conservation appealed these provisions of the Proposed Plan seeking (inter alia) the
inclusion of rules in the Proposed Plan to control the disturbance (felling, destruction
or damage) of indigenous vegetation in SNAs which were not otherwise protected in

some way.

[13] After the appeals were filed in 2002 there was a process of engagement
between Forest and Bird, the Director General, the Council and various other parties
with an interest in the SNA topic. This process led to resolution of the appeals in
2005. There were two outcomes:
e Agreement between the parties as to the form of a consent order which
eventually issued from the Environment Court on 13 July 2005 (the
Consent Order);
e Execution of a Memorandum of Understanding between the parties,
dated 16 May 2005 (the MOU) putting in place a process to underpin the
Consent Order and revise and update provisions of the District Plan

relating to SNAs.

[14] For the sake of efficiency we simply adopt and repeat in this decision the
descriptions contained in the affidavit of Mr Carlyon as to the matters addressed in
the Consent Order and MOU:
II.  Environment Court Consent Order 2005
18. The key matters addressed by the Consent Order included:
e amended 'significance’ criteria (to be contained within Appendix
20 of Volume 2 of the Proposed NPDP),
e modified methods of implementation including, importantly, a
rule controlling the disturbance of indigenous vegetation within

areas identified as significant (rule OL47(aa) in the Consent




r.

19.

Order, which subsequently became numbered rule OL 60 in the
NPDP),

e retention of a list of SNA’s in Appendix 20.2 (subsequently
numbered Appendix 21.2),;

e retention of a separate appendix for those SNA’s on private land
that were legally protected through covenanting (Appendix 20.3
subsequently Appendix 21.3);

e a method to transfer legally protected SNA’s from Appendix 20.2
into Appendix 20.3 without further formality;

e amendment to the definition of an SNA clarifying that the scope of
the term excludes vegetation regenerated post plan notification,

e amendment to the definition of indigenous vegetation disturbance
to exclude certain activities, namely disturbance for protection of
human life, tree trimming necessary for current operation and
maintenance of infrastructure and the collection of materials for

scientific or cultural purposes.

Memorandum of Understanding of 16 May 2005 (MOU)

The MOU contained a framework for the review of sites against the
revised SNA criteria in the NPDP. As part of the method for
achieving this, an SNA liaison group was formed (the "SNALG"). The
MOU required Council to retain, delete or add SNA's in line with the
agreed significance criteria (page 5 of the MOU). It also provided for
an investigation of provisions whereby affected landowners could
‘offset’ the restrictions that would occur as a consequence of SNA
provisions being applied to their land. The following numbering of
each commitment was used for reference purposes by the NPDC and
will also be used in my evidence.
o 'MOU I': A review of the list of SNA’s within the Proposed
NPDP, allowing for the removal of sites no longer meeting
(revised) criteria. This review was to be undertaken within

18 months from the date of ratification of the MOU.



o  'MOU 2': A review of the list of SNA’s with a view to adding
Sfurther sites found to meet the revised significance criteria (within
24 months).

o 'MOU 3': An assessment to consider 'mitigation’' opportunities
for landowners accruing economic cost as a consequence of
owning SNA’s (also within 24 months). This was to include
consideration of transferrable development rights, tradeable
development/subdivision rights, and bonus opportunities on
undertaking development or subdivision. It also required
consideration of waivers or reductions in financial and/or
development contributions and the possibility of Council
confirming a policy that it would levy financial or development
contributions for the purposes of protecting significant natural
areas.

e 'MOU 4': A review of the Heritage Protection Fund. The focus
of this was on increasing the amount of the fund and focussing
resources on SNA's.

o 'MOU 5': A review of Council's fees and charges policy in
relation to consents involving SNA’s (within 6 months).

e 'MOU 6'": A review of Council's rates policy applying to SNA's
(within 6 months).

20.  Importantly, the MOU provided that, within 24 months, a plan change
would be notified providing for the SNA matters MOU 1, 2 and also
MOU 3 if required (i.e. if the parties identified opportunities to
address the economic matters covered by MOU 3 above).

21. It was agreed that variation to the timefirames, summarised above,

could only occur by agreement between all parties to the MOU.

The process described above is important in the context of these proceedings for at

least two reasons.

/"EE&Z\ [15] Firstly, because the changes to the Proposed Plan embodied in the Consent
2




